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IMPORTATION OF FOREIGN-MADE VEHICLES 


Most persons are familiar with the manu- 
facturers excise tax (currently 6%) which is 
included in the price of new automobiles pur- 
chased in the United States. Many are not 
aware, however, that this tax may be applicable 


to a foreign-made automobile which is pur- 
chased overseas. 


The Internal Revenue Service recently ruled 


on the applicability of the tax in the following 
situations: 


a. A resident of the United States orders an 
automobile not previously sold in the United 
States from a dealer located outside the United 
States, and pays the purchase price directly to 
the foreign dealer. The automobile is shipped 
to the United States under consignment to the 
purchaser, who clears the automobile through 
customs for his personal use. 


b. A resident of the United States orders an 
automobile not previously sold in the United 
States from a dealer or other person in the 
United States who does not in fact assume the 
typical risks or responsibilities of an importer 
purchasing the vehicle for resale, but acts as the 
purchaser’s agent in purchasing the automobile 
from a foreign dealer. The purchaser pays 
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the purchase price to his agent who forwards 
the purchase order and payment to the foreign 
dealer. The automobile is shipped to the United 
States under consignment to the person in the 
United States acting in his capacity as agent 
for the purchaser. This person clears the 
automobile through customs as agent for the 
purchaser, and delivers the automobile to the 
purchaser for his personal use. 


The position of IRS is contained in Revenue 
Ruling 65-317, I.R.B. 1965-52, 317, which held 
that the tax would be applicable in both de- 
scribed situations. 


Under these circumstances the purchaser will 
be liable for both customs duties and the manu- 
facturers excise tax. This may eliminate all 
or most of the price advantage supposedly 
gained by making a purchase in this fashion. 


The foregoing should not affect the customs 
duty exemption (which includes an exemption 
from the excise tax) to which a person is en- 
titled upon his return to the United States with 
his personal effects after extended duty abroad. 
To be eligible, the importer must have taken 
possession of the automobile while abroad. 
Neither should this ruling affect the importation 
of an automobile incidental to a trip overseas 
for some other significant purpose. 





OFFICIAL DUTY CERTIFICATES UNDER STATUS 
OF FORCES AGREEMENTS 


CAPTAIN GEOFFREY E. CARLISLE, USN* 
Jurisdiction over troops stationed in foreign countries is determined 


by status of forces agreements. 


Under some of these, in certain situa- 


tions, whether the sending or receiving state will have primary juris- 
diction over an offense will depend upon whether the act or omission 
was done in the performance of official duty. If so, the command con- 
cerned will issue a certificate to that effect, thus claiming jurisdiction 
to try the accused. Captain Carlisle urges the proper utilization of the 
official duty certificate by U.S. commanders and cautions against its 
issuance except after thorough investigation and full consideration of 


all facets of the case. 


N AUGUST 23, 1953 the NATO Status of 

Forces Agreement became effective among 
the NATO nations, including the United States. 
The pattern of jurisdiction over visiting forces 
established by that Agreement was adopted in 
the U.S.-Japanese Status of Forces Agreement 
of 19 January 1960. Since that time the juris- 
dictional pattern of the NATO Agreement has 
been adopted or is in process of being adopted in 
virtually every nation in which U.S. forces are 
stationed. 

One provision of the criminal jurisdiction 
agreement has apparently been subject to some 
misunderstanding. This is the provision re- 
garding official duty certificates. It is the pur- 
pose of this article to examine briefly the back- 
ground of the negotiations leading to the 
adoption of the criminal jurisdiction provisions, 
some of our experiences under these provisions, 
and, hopefully, to furnish guidance for proper 
action under them in further dealings with host 
States. 

It should be recalled that under the criminal 
jurisdiction provisions of the NATO SOFA and 
similar provisions of other agreements ? United 





*Captain Carlisle is currently the Director of the International Law 
Division of the Office of the Judge Advocate General. He is a 1939 
graduate of Washburn University, Topeka, Kansas with the degrees 
of Bachelor of Arts and Bachelor of Law. He is a member of the 
Bar of the State of Kansas. 

1. As of 30 November 1965, jurisdiction over United States forces in 
host countries is governed by the NATO Status of Forces Agrce- 
ment in; Belgium, Canada (including Newfoundland), Denmark, 
France, Germany, Greece, Italy, Luxembourg, Netherlands, Nor- 
way, Portugal, Turkey, United Kingdom, and Greenland; by simi- 
lar arrangements in Trinidad, Tobago, Antiqua Barbados, St. 
Lucia, Turks and Caicos Islands, Bahama Islands of Atlantic 
Undersea Test and Evaluation Center, Australia, Iceland, Japan, 
Pakistan, and the Republic of the Philippines; and negotiations 
were underway or completed for similar arrangements in Republic 
of China and Republic of Korea. 

. Throughout the balance of this article the term SOFA will be used 
to indicate Status of Forces Agreements with any and all of the 
countries mentioned in Footnote 1. 
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States commanders enjoy a rather limited degree 
of jurisdiction over members of their forces who 
violate local law. The degree of jurisdiction 
originally granted to the United States by the 
SOF As has been further curtailed by the action 
of the United States Supreme Court * in a num- 
ber of cases wherein the Court decided that 
military authorities could not exercise jurisdic- 
tion over civilians in time of peace regardless of 
the provisions of the Uniform Code of Military 
Justice granting authority over persons serving 
with, employed by, or accompanying those forces 
in a foreign country. 

A brief review of these criminal jurisdiction 
provisions follows: 

Four types of jurisdiction are established by 
the SOFA. Exclusive jurisdiction—which 
means that one party to the agreement has the 
exclusive right to exercise jurisdiction over an 
offender. Concurrent  jurisdiction—which 
means that either party has the authority to ex- 
ercise jurisdiction over an offender. Primary 
jurisdiction—which means that with regard to 
an incident subject to concurrent jurisdiction 
one party has the first or initial right to exercise 
jurisdiction over an offender. Secondary juris- 
diction—which means that in a concurrent 
jurisdictional situation, the second party has a 
secondary right to exercise jurisdiction if the 
other party does not choose to exercise its pri- 
mary right of jurisdiction. 

It is important to note that the State having 
the primary right to exercise jurisdiction may 
waive that right in favor of the State having a 
secondary right to exercise jurisdiction. It was 
expected that waiver of primary jurisdiction 
would occur in many cases and provision was 
made for such waiver. In the words of NATO 


3. Kinsella v. Singleton, 361 U.S. 234 (1960); Reid v. Covert, 354 
U.S. 1 (1957) ; McElroy v. Guagliardo, 361 U.S. 281 (1960). 
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The authorities of the State having the primary right 
(to exercise jurisdiction) shall give sympathetic con- 
sideration to a request from the authorities of the 
other State for a waiver of its rights in cases when 


that other State considers such waiver to be of 
particular importance.‘ (Parenthetical expression 
supplied.) 


It has been the continuing policy of the United 
States to consider exercise of jurisdiction by 
military authorities over personnel who violate 
local law as a matter of “particular importance” 
to maintenance of military discipline. Under 
this policy requests are regularly made to the 
host State to waive its primary jurisdiction and 
such waiver is secured in a large majority of 
cases. In 1964 the host countries in NATO 
waived their primary jurisdiction in 67.72 per- 
cent of the cases.° World wide, the waiver rate 
was more than 70.0 percent. 

The criminal jurisdiction provisions of the 
SOF As generally provide the following: 


a. The right of both sending and receiving States to 
jurisdiction over the members of the force, in accord- 
ance with their respective laws, is confirmed. 

b. Military authorities of the sending State have 
exclusive jurisdiction over persons subject to its mili- 
tary law for offenses punishable by its law and not by 
the law of the receiving State. 

ce. Authorities of the receiving State have exclusive 
jurisdiction over offenses punishable by its laws but 
not by the laws of the sending State. 

d. In all other cases the right of jurisdiction is 
concurrent. 

(1) Primary jurisdiction in all of these cases is 
in the receiving State (subject to waiver as stated 
earlier) except with regard to those offenses: 

(a) Solely against the property or security of the 

sending State. 

(b) Solely against the property or security of an- 
other member of the force or civilian com- 
ponent (including all dependents) of the 
sending State. 

(c) And those arising out of any act or omission 
done in the performance of official duty.° 


This article is concerned with the last class 
of offenses listed, those offenses committed in the 
performance of or incident to official duty. To 
reemphasize, with regard to these offenses, 
primary jurisdiction rests with the sending 
State, the United States. In order to preserve 
this right of primary jurisdiction against as- 
saults by public opinion and requests for waiver 
4. TIAS 2846, Article VII 3(e), 4 U.S.T. 1800. 

5. Hearing before a Subcommittee of the Senate Armed Forces Com- 
mittee on Operation of Article VII NATO Status of Forces Treaty, 
89th Cong., Ist Sess. 2 (1965). Testimony of Benjamin Forman, 
Assistant General Counsel, Department of Defense. 


6. For a full statement of the Criminal Jurisdiction provisions see 
Article VII NATO SOFA, TIAS 2846, 4 U.S.T. 1799. 
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by the host country we must ensure that it is 
exercised properly. 

he NATO SOFA negotiating history shows 
that the Working Group recognized that differ- 
ences of opinion might arise as to what consti- 
tutes “performance of official duty” in specific 
cases. The Group felt that these differences 
should not be permitted to reach deadlocks re- 
garding the exercise of primary jurisdiction 
which would militate against an offender’s right 
to the speedy trial guaranteed by the Agreement. 
At the same time the Group recognized that if 
a grave difference of opinion arose between 
sending and receiving State authorities with 
respect to the concept of official duty, the 
matter should be discussed between the two 
Governments. 

On the basis of the negotiating history, it 
would appear that the Working Group contem- 
plated: (a) that because of the need for speedy 
trials the authorities of the receiving State 
would accept the determination of performance 
of official duty by the sending State authorities 
in specific cases for immediate disposition of 
justice; but (b) that if there was an area of 
grave difference between these authorities as to 
what constituted performance of official duty in 
these cases, difference of concepts would be a 
matter for diplomatic resolution. 

Experience has proven that the apprehen- 
sions of the Working Group were well founded 
and that recourse to Government discussion has 
been required on many occasions. Experience 
has shown that differences of viewpoint can 
easily arise in many commonly-occurring situa- 
tions. Initially these problems are mostly 
caused by the determination of the cognizant au- 
thorities that an offense was committed as a 
matter of official duty. Some of these deter- 
minations have been clearly erroneous but un- 
derstandable against the background of United 
States policy which requires the exercise of 
jurisdiction by United States military authority 
whenever possible. The question has also been 
confused by a rather normal inclination by mili- 
tary officers to consider the term “in the per- 
formance of official duty” as being synonymous 
with the term “in line of duty.” 

The term “‘in line of duty’’, as most commonly 
used by military authorities, is applied to in- 
vestigations of injuries to personnel and is nor- 
mally used conjunctively with the phrase “not as 
the result of his own misconduct.” When so 
used it is a determination that the injury oc- 
curred “in line of duty and not as the result of 
misconduct” and determines that the person in- 
jured is entitled to draw pay and allowances 





while recovering from his injury. The construc- 
tion of this phrase adopted by all military JAGs 
is highly beneficial to injured personnel and as a 
result “line of duty” is a very loose phrase which 
covers many doubtful borderline situations. 

Under such usage it cannot be synonymous 
with “in the performance of official duty” as 
used in Status of Forces Agreements. So using 
it entraps a commander into thinking that an of- 
ficial duty certificate is appropriate in virtually 
all cases merely because he considers the offense 
appropriate for a certificate. In other words 
such liberality of interpretation may lead a com- 
mander to think that the determination of 
whether an “act or omission was done in the per- 
formance of or incident to official duty” is a com- 
mand decision that may be made without proper 
regard to the factual situation surrounding it. 
This conclusion is wrong and inevitably leads to 
undesirable consequences, the most important of 
which is an erosion of the faith of the host coun- 
try in official duty certificates. When the host 
country begins to question the local commander’s 
determinations in this field the entire fabric of 
local good will tends to be torn and administra- 
tive problems immeasurably increase. The sig- 
nificance of this is indicated by remembering 
that the local commander’s ability to secure 
waiver of the host country’s primary jurisdic- 
tion depends almost entirely on good will. When 
that good will is eroded by irresponsible official 
duty determinations, the host country will 
inevitably begin to question whether or not an 
offense is one of particular importance to the 
sending State and may well increase the number 
of cases in which it refuses to waive its primary 
jurisdiction. The administrative burden placed 
on a local commander by trials of U.S. personnel 
in receiving State courts, and incident to their 
confinement in receiving State prisons, is too 
well known to require additional emphasis here. 
Like so many other situations, the effective im- 
plementation of these agreements is preponder- 
antly dependent upon the relations which a U.S. 
commander is able to establish with local au- 
thorities. If those relations deteriorate his bur- 
dens are immeasurably increased. 

It should also be noted that in many countries 
the issuance of an “official duty certificate” does 
not finally determine that an act was committed 
as a matter of official duty. In many receiving 
States the certificate is only considered to be 
sufficient evidence of the fact unless the con- 
trary is proved. This means that official duty 
certificates may be subject to question. In fact, 
they frequently are. 
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The problem of what is and what is not an 
act or omission suitable for an official duty 
certification is not always easy to resolve. One 
case which most clearly illustrated the problem 
of making this determination was the Girard 
case.’ 

This case involved a sentry on duty guarding 
a firing range in Japan. While so on duty 
Girard fired an expended cartridge case from 
his grenade launcher which killed a Japanese 
woman engaged in taking expended brass from 
the range. The United States took the position 
that his act was a matter of official duty. The 
Japanese did not agree. Eventually this matter 
was terminated by a U.S. waiver and trial in a 
Japanese court. 

The administrative details of this particular 
incident are not important except to show the 
difficulties which may arise when a questionable 
official duty determination is made. The prob- 
lems generated were, of course, enormous. The 
importance of the case for purposes of the pres- 
ent article comes from the disputed facts of the 
incident. 

It is clear that a sentry on guard duty may 
exercise such force as is necessary to carry out 
his orders. It was the position of the United 
States that Girard’s action was in accordance 
with his basic orders and had to be a matter of 
official duty. This placed it within the primary 
jurisdiction in the United States. If Girard 
exceeded his authority he should be punished by 
the U.S. Based on the basic situation of a guard 
on duty, this conclusion was reasonable. How- 
ever, there was evidence that Girard acted out- 
side of his assigned duties. There was evidence 
that Girard enticed the woman into a dangerous 
position and then fired in order to frighten her 
away. This horseplay, said the Japanese, 
took the incident out of the official duty category. 
As was noted above, there was never an actual 
agreement between the U.S. and Japan as to 
whether or not this was official duty. The U.S. 
waived its claimed primary jurisdiction and the 
Japanese took Girard for trial. 

It appears clear to me that if Girard did en- 
gage in the horseplay attributed to him, his acts 
were beyond those normally considered as 
official duty and that the U.S. should not have 
issued an official duty certificate. Obviously 
this was a borderline case but it clearly stands 
for the proposition that just because a man is 
assigned to duties and supposedly carrying out 
those duties does not prove that all of his acts 
or omissions are, in fact, matters of official 
duty. 





7. Girard v. Wilson (D.C., D.C., H.C. 47-57, June 1957). 
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The facts of each case must be examined 
before an official duty certification is issued. 

An additional case which also arose in Japan 
is a further illustration of error committed 
when too much reliance is placed on a man’s 
duty status at the time the incident occurs. In 
that case a man was assigned to drive a truck 
on the U.S. base. While covering his assigned 
route he offered a Japanese female grass cutter 
a ride. After he got her into the truck he at- 
tempted to assault her sexually. His command- 
ing officer decided this was an act or omission 
incident to official duty and proceeded to try 
the man by court-martial. As it happened the 
commanding officer erred further in making no 
report of this incident to the Japanese. It did 
not come to the attention of higher authority 
or the Japanese until the local communist group 
publicized the incident as an example of Amer- 
ican imperialism. Before the case was finally 
resolved it had been aired at length in the Jap- 
anese Diet. Carefully cultivated local relations 
were impaired. 

It is my belief that no logical person would 
conclude that one can attempt rape as a 
matter of official duty, but the fact that a com- 
manding officer did so, clearly illustrates the 
potential for error present in many of these 
incidents. 

The other side of the picture is clearly 
illustrated by the situation which occurs when 
a U.S. military driver is driving a military 
commander on official business and commits a 
traffic violation. Such cases are clearly ap- 
propriate for official duty certification. 

Of course, clearcut factual situations present 
little or no difficulty if carefully and properly 
considered. However, there are many border- 
line situations which are apt to create problems. 
Perhaps the best examples arise in those States 
which consider travel to and from work a 
matter of official duty. Under this arrange- 
ment traffic offenses occurring during such 
travel would ordinarily provide a proper basis 
for official duty certification, but to rest the de- 
termination simply on whether the person 
involved was driving to or from work would be 
to rely on insufficient facts. Normally such 
certification is proper only when there has been 
no material deviation from a direct trip and 
when there has been reasonable observation 
of local traffic regulations. It has been deter- 
mined that a man who stops for a loaf of bread 
on his way home does not deviate so as to take 
the trip out of the official duty category. On 
the other hand one who stops at a bar and be- 
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comes intoxicated before proceeding home is 
clearly outside of the official duty situation. It 
is equally clear that one who grossly violates 
local traffic regulations by speeding or other 
reckless driving would not be an appropriate 
subject for an official duty certification. 

In the final analysis, the question of whether 
or not an official duty certification will be effec- 
tive in these borderline situations depends upon 
the attitude of the authorities of the receiving 
State. Their attitudes may depend upon their 
evaluation of just what comprises official duty. 

Professor Baxter has said, “The concession 
of primary jurisdiction to the sending state is, 
in this aspect, a deviation of the sovereign im- 
munity enjoyed by the state itself and has as 
its purpose the protection of the state against 
possible interference with its activities through 
the exercise of jurisdiction over those persons 
who serve it. The other function of the grant- 
ing of primary jurisdiction to the sending state 
is to permit it to maintain discipline amongst 
those who are performing duties in its behalf.” * 
It seems difficult to differ with this statement 
as to why the sending State should have juris- 
diction over its personnel under certain circum- 
stances. Certainly there are no other reasons 
why a sending State should have jurisdiction 
and if the punishment of an offender by the 
receiving State is prompt and adequate, the 
disciplinary argument loses most of its force. 

Professor Stanger has carefully analyzed the 
proceedings of the NATO negotiations with re- 
gard to the limited immunity granted in official 
duty situations.® He concludes, 


There was vigorous opposition among the NATO 
negotiators to according even the limited immunity 
for offenses committed in the performance of duty. 
They were, of course, free to recognize an immunity 
for such acts in such degree as they chose, or deny it 
altogether, regardless of any rule of international 
law on the subject. 

Several representatives would have preferred to 
deny immunity for official acts altogether, as did the 
Brussels Treaty. Under that Treaty the receiving 
State was not enjoined to give ‘greatest sympathy’ 
to a request for ‘transfer,’ i.e., waiver, in such cases, 
as they were where an offense was inter se. This 
suggests the basis for opposition to the immunity. 
The argument that to exercise jurisdiction over visit- 
ing forces for offenses committed in the performance 
of duty is to interfere with the conduct of the affairs 
of a foreign state may be logically compelling. For 


(Continued on page 119) 





8. Baxter, Jurisdiction over Visiting Forces and the Development of 
International Law, 52 Am. Soc’y Int’l L. Proc. 174, 175 (1958). 


9. U.S. Naval War College, International Law Studies, 1957-58, 
222-224, 





TWENTY-FIVE HUNDRED YEARS OF THE 
RULES OF THE ROAD* 


COMMANDER EDWARD F. OLIVER, USCG** 


With the effectuation of the revised International Rules of the Road 
on 1 September 1965, the historical antecedents of these rules again 
In this article, Commander Oliver traces the law 
of the sea from its Phoenician beginnings to the present day and sheds 
light on the reasons behind many of our rules of the road. 


become pertinent. 


N SEPTEMBER 1, 1965, the revised 
International Rules of the Road went into 
effect throughout the maritime world. These 
revised Rules, technically known as the Inter- 
national Regulations for Preventing Collisions 
at Sea, were drafted in London in 1960 at the 
Fourth International Convention for Safety of 
Life at Sea (SOLAS.) 

While certain changes have been incorporated 
to provide for the interrelation between radar 
and the Rules, basically they are the same as 
when first drafted and adopted in 1897. 

The question thus arises: Who drafted the 
original rules and when were they accom- 
plished? To properly appreciate the involved 
process of formulating the present day Rules 
of the Road, one should consider the centuries 
that men have been sailing the seas and the 
rules that governed their navigation before 
there was any international codification. 
Since the Rules of the Road are an integral 
part of the Law of the Sea, or, as it is usually 
referred to, the common law of the sea, the 
chronological development of these rules 
parallels the development of the laws that per- 
tain to the sea and marine commerce. 

The birth of the Law of the Sea was con- 
ceived by the Phoenician navigators and 
traders who plied their oar-and-sail propelled 
craft over the Mediterranean and adjacent seas 
from about 1200 to 600 B.C. The first known 
compilation of sea laws, the Rhodian Sea Law, 
was named after the island of Rhodes. This 
was a trading metropolis that commanded the 
entrance to the Aegean Sea. The original 
document is believed to have been drafted in the 
4th century B.C. The only existing copy is 


*Reprinted from Proceedings by permission; Copyright C 1955 U.S. 
Naval Institute. 

**Commander Oliver is Assistant Chief, Public Information Division, 
U.S. Coast Guard Headquarters, Washington, D.C. Following duty 
as a merchant marine officer during World War II, he was com- 
missioned in the Coast Guard and has served in a wide variety of 
billets ashore and afloat. His writings have been published in the 
Institute of Navigation Journal, Naval Institute Proceedings and 
several popular periodicals. 
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now preserved in the vaults of the Vatican 
library. The stature of this body of laws is 
evidenced by an historic utterance of the 
Roman Emperor Antoninus, in a reply to a 
petition by a wealthy merchant, which was as 
follows: “I am the Lord of the World, but the 
sea law is the master of the sea. Let thy con- 
troversy be decided by the law of the Rhodians.” 

An examination of this lengthy and historic 
document, which sets forth some 66 rules for 
the conduct of commerce by sea, shows that the 
first documented rule to prevent collision at sea 
concerned lights and signals. Part III, Article 
36, reads as follows: 


If a ship in sail runs against another ship lying at 
anchor or with sails slackened, and it is daylight, the 
collision and the damage lie against the captain and 
crew of the first ship ... If it happens at night, the 
ship at anchor or with sails slack, must light a fire 
for warning. If he has no fire let him shout. If 
he neglects to do this and a collision takes place, he 
has himself to thank. 


As sea commerce under the Byzantine Em- 
pire flourished, the seaport cities along the 
coasts of Spain and France grew in importance. 
Each port contributed its own local ordinances 
to the basic Rhodian Law, all of which were 
eventually compiled into a code for the Western 
Mediterranean called the Consolato del Mare. 
This code followed the Rhodian Sea Law by 
several centuries but contained nothing new in- 
sofar as Rules to prevent collision. It is men- 
tioned as it contributed to the next important 
body of sea law, the Roll of Oleron. 

Just as Rhodes was an island at the cross- 
roads of traffic in the Mediterranean, Oleron 
was an island occupying a similar strategic posi- 
tion. Situated in the Bay of Biscay, midway 
between Ushant and the Pyrenees, it became a 
thriving center of commerce during the 11th 
and 12th centuries. It was also the seat of the 
court of the Duchy of Guyenne, which was part 
of Eleanor of Aquitaine’s dominion. Eleanor, 
who became Queen of England in 1149 by 
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marrying King Henry II, during a journey 
through the eastern Mediterranean observed 
that the Consolato del Mare was highly regarded 
in the crowded Levantine ports. She had the 
foresight to bring a copy back with her and 
ordered the court of her Duchy to make a 
similar record. Thus was compiled the Roll 
of Oleron in approximately 1175. Historians 
classify this codification as the medieval sea 
law and consider it to be the basis of our 
modern admiralty law. 

That portion of the Roll of Oleron that per- 
tains to Rules to prevent collision is not techni- 
cally a prevention rule but one of a remedial 
nature. Article 15 of this code reads as 
follows: 


A ship is in a roadstead moored and riding at her 
mooring and another ship strikes her while she is at 
rest ... The damage ought to be appraised and di- 
vided by halves between the two ships. The master 
of the ship which has struck the other is bound to 
swear, himself and his mariners, that he did not do it 
intentionally. The reason this judgment is made, is, 
that it may happen that a vessel would willingly place 
herself in the way of a better ship, if she were to 
have all her damage made good from having struck 
the other ship. But when she knows she ought to 
share the damages of both by halves she willingly 
places herself out of the way. 


The next important body of sea laws was 
actually a modernized version of the Roll of 
Oleron. It was called the Code of Visby and 
was first printed in 1505. These laws were 
complied by the important Danish mercantile 
community that was located on the isle of Visby 
in the Baltic Sea; and were used to govern sea 
commerce in the Baltic and North Seas. The 
only reference to collision is a similar but more 
concise version of the aforementioned article in 
the Roll of Oleron. It reads as follows: 


Article LXX—If a ship under sail does damage to 
another, the master and mariners of the ship doing 
the damage must swear they did not do it designedly, 
and could not help it, and then the damage shall be 
borne by both ships in equal proportion, and if they 
refuse to swear, the damage shall be borne by the 
ship that did it. 


From the foregoing it is evident that while 
the earliest recorded sea laws do contain refer- 
ence to rules to prevent collision, they were too 
few in number and too limited in scope to 
practically govern the actual maneuvers of 
vessels to prevent collision. It must be sur- 
mised then that the vessels that sailed the seven 
seas up to the 17th century were navigated by 
one basic unwritten rule, and that was to avoid 
collision by any maneuver necessary. Since 
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speed was always less than ten knots, the ves- 
sels small, and the sea lanes relatively uncon- 
gested, there is no reason to believe that naviga- 
tion in this manner was not satisfactory. 
Gradually, however, as speed increased and 
ships became larger, this unwritten rule was 
necessarily modified or broadened to take into 
account certain sailing principles, namely, 
“" . . a vessel sailing before the wind can 
maneuver with greater advantage than a vessel 
closehauled.” 

It can be said that the early Rules of the 
Road, as found in the Rhodian Sea Law, the 
Roll of Oleron and the Code of Visby, formed 
the written common law of the sea, and the 
practical rule to avoid collision by any maneuver 
was the unwritten common law of the sea. The 
result, known as the common law of the sea, 
was the basis for admiralty court adjudication 
of collision cases throughout the maritime 
world for several centuries. 

In the 17th century, which found England 
the Queen of the Seas with huge armadas of 
men-of-war cruising the English Channel and 
Bay of Biscay, there arose a definite need for 
uniformity and order in maneuvering to avoid 
collision. This need was soon answered in a 
military but rather unorthodox manner. A 
rule for maneuvering, which undoubtedly 
stands as the simplest in maritime history, was 
promulgated throughout the British fleet. It 
was based solely on the rank of the respective 
commanding officers! Accordingly, the ship 
with the senior officer was the privileged ves- 
sel! The Lord High Admiral of the Royal 
Navy, the Earl of Warwick, immortalized his 
tenure in British Naval lore by issuing in 1645 
the following order: ‘“‘No captain shall take the 
wind of an admiral.” 

It wasn’t long, however, before the flag offi- 
cers of the Royal Navy realized that, while “rank 
hath its privilege,” when two men-of-war were 
bearing down on each other on a collision course 
was no time to determine seniority. Con- 
sequently, within a few months, an amended 
order was promulgated which read as follows: 


In order to avoid inconvenience from the cus- 
tomary practice founded on the regulations in the 
General Printed Instructions, with respect to the 
conduct of junior officers toward their seniors, the 
ships of war are to bear up for each other, shorten 
sail without regard to the seniority of the com- 
manders, or other claim of distinction, in such man- 
ner as shall be found most convenient on either part, 
and a best guard against the hazard of falling on 
board of each other. But when ships are upon dif- 
ferent tacks, and must cross near each other, the ship 
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on the starboard tack is to keep her wind, while that 
on the larboard is always to pass to leeward. 


This Royal Naval] Order was the first attempt 
to formalize in writing a practical rule for ves- 
sels meeting to avoid collision. In the early 
1700’s the British Admiralty promulgated a 
similarly recommended procedure to the ships 
of the merchant marine, as follows: “...a 
ship on the larboard tack shall bear up for an- 
other on the starboard tack.” In a British ad- 
miralty case heard in 1789, The Resolution 
(Marsd. Ad. Cas. 332), the foregoing rule was 
cited as the governing common law of the sea. 

In 1780 this rule was restated to the Royal 
Navy by the Lord High Admiral, Sir C. 
Knowles, who wrote in the “General Instruc- 
tions to the Night Signals,” as follows: 

All ships on the larboard tack are to bear up for 


those on the starboard tack when passing on opposite 
tacks. 


In 1816, this fleet order was amended to read 
as follows: 


When ships are upon different tacks, and must cross 
near each other, the ship on the starboard tack is to 
keep her wind, while that on the larboard tack is 
always to pass to leeward, bearing up in time for that 
purpose, if necessary. 


The British Admiralty also promulgated this 
recommended procedure to the merchant marine 
in the same year. 

This procedure, that the vessel on a starboard 
tack was privileged, was generally adopted 
throughout the maritime world as the desired 
practice. For example, in one of the earliest 
American Seamanship texts, Arnold’s Practical 
Lunarian—1822, can be found this passage: 

When two vessels are running towards each other, 
and are very close before they are perceived, the 
vessel having the starboard tacks on board ought to 
keep the wind, and that one rule, it will save many 
vessels, and the lives on board. This rule is said to 
be strictly adhered to by English vessels, though it 
is not many years since I heard it mentioned. 


At this same time the starboard tack privilege 
developed there logically came about a preferred 
procedure for the situation where one vessel 
was running free. This common law rule, it 
is believed, was first stated in an admiralty case 
heard in 1828, Handaysyde v. Wilson, as follows: 

The ship which has the wind large may go either 
to leeward or to windward; but, as a general rule, 
she ought to expect that the ship which is close- 
hauled will keep to windward, and therefore she 
ought to go to leeward, unless it is quite clear that 
she can go to windward with safety. 
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In the early 1800’s, the advent of steam- 
propelled ships on the sea lanes caused a 
problem for the mariner. With the arrival of 
the first few steamers, when a meeting situation 
might involve a steamer and a sailing vessel, the 
general proposition was “A steamer is always 
to be considered a sailing vessel with the wind 
large.” This proposition was stated in a 
British admiralty case, The City of London, ad- 
judicated in 1845. Then, with increasing num- 
bers of steamers giving rise to meeting situ- 
ations involving two steamers where, obviously, 
the common law of the vessel close-hauled being 
privileged did not apply, a problem arose. The 
difficulty that seamen encountered in those days 
of sail and steam is described in the following 
quote from a London periodical of the day: 


Again, many screw steamers, with square sails set, 
are in no degree different in appearance from sailing 
vessels. If, in the day time, the smoke is not visible, 
which it often is not, there is sometimes little to show 
an approaching vessel to be under steam. In men-of- 
war there is nothing, as they become steam and sailing 
vessels alternately two or three times in the same 24 
hours. Nor is the smoke with them any guide, as 
nothing is more common than to keep the fire alight 
while the screw is out of the water. 


From this impasse developed what was to be 
notoriously known as the “Port Helm Rule.” 

This rule was set forth in the Trinity House 
Rules of 1840. Prior to that date, while the 
common law sailing rules had become well 
established by custom with the exception of a 
few isolated Royal Naval Orders, there had 
been no attempt to properly codify them. This 
needed codification was initiated by the Trinity 
House. This was an organization chartered in 
1514 by King Henry VIII, and was composed of 
the admiralty experts of England, known as 
Elder Brethren of the Trinity. While the rules 
this eminent group drafted had no statutory 
authority for enforcement, they were author- 
itative evidence of what seamen ought to do in 
circumstances in which the rules were appli- 
cable. On October 30, 1840, the Trinity House 
issued the following precept: 


And, whereas, the recognized rule for sailing vessels 
is, that those having the wind fair shall give way to 
those on a wind; that when both are going by the 
wind, the vessel on the starboard tack shall keep her 
wind, and the one on the port tack bear up, thereby 
passing each other on the port hand. 

That when both vessels have the wind large or 
a-beam, and meet, they shall pass each other in the 
same way on the port hand—to effect which two last- 
mentioned objects the helm must to put to port. And 
as steam vessels may be considered in the light of 
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vessels navigating with a fair wind, and should give 
way to sailing vessels on a wind on either tack, it 
becomes only necessary to provide a rule for their 
observance when meeting other steamers or sailing 
vessels going large. 

Under these considerations, and with the object be- 
fore stated, this Board has deemed it right to frame 
and promulgate the following rule, which, on com- 
munication with the Lords Commissioners of the 
Admiralty, the Elder Brethren find has already been 
adopted in respect of steam vessels in Her Majesty’s 
service; and they desire earnestly to impress upon 
the minds of all persons, having charge of steam 
vessels, the propriety and urgent necessity of a 
strict adherence thereto, viz: 


RULE 


When steam vessels on different courses must un- 
avoidably or necessarily cross so near that, by con- 
tinuing their respective courses, there would be a 
risk of coming in collision, each vessel shall put her 
helm to port, so as always to pass on the port side of 
each other. A steam vessel passing another in a 
narrow channel must always leave the vessel she is 
passing on the port hand. 


These rules were well received by all mari- 
time nations. For example, in 1875, the U.S. 
Supreme Court heard the City of Washington 
case (92 U.S. 31); wherein the Trinity House 
Rules were cited as the authority for a passing 
maneuver. 

Finally, in 1846, Rules of the Road were en- 
acted with statutory authority for enforcement. 
By the British Steam Navigation Act of 1846, 
the Trinity House Rule was adopted in sub- 
stance. Included was a provision to collect a 
penalty from those masters who failed to obey. 
While these rules were only enforceable on Eng- 
lish ships, since England was Queen of the Seas 
and the home of Lloyds of London, they were 
generally adopted by the leading maritime 
nations. 

It should be mentioned here that it was dur- 
ing this same period of intense interest in the 
Rules of the Road that the now well known 
principle of “moderate” speed was first pro- 
pounded. In 1845, the steamer Europa collided 
with the barque Charles Bartlett, in a thick fog, 
with heavy loss of life. It was established that 
immediately prior to the collision the Europa 
was making 1214 knots. The admiralty jurists 
in rendering their decision, held the Europa 
totally at fault, and commented as follows: 


While no positive rule can be laid down as to the rate 
at which a steamer may or may not travel on the 
ocean ... their lordships are of this opinion... 
that no steamer has a right to navigate at such a 
rate that it is impossible for her to prevent damage, 
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taking all precaution probable; and if she cannot do 
that without going at less than 5 knots an hour, then 
she is bound to go at less than 5 knots, as will 
probably be the case in coming up the Thames. 


Thus, by the middle 19th century, the ship- 
ping fraternity commenced to have some 
semblance of uniformity as far as maneuvers to 
avoid collisions. The next urgent requirement 
was to establish a similar uniformity with re- 
spect to lights on vessels. From the time of the 
Rhodian Sea Law that required a signal fire for 
a vessel at anchor, until 1826, there was no pre- 
scribed system for lighting vessels underway. 
It was the general common sense practice to 
hang an oil lantern from the foremast to alert 
approaching traffic. With a statutory obliga- 
tion for vessels to maneuver in a prescribed 
manner, it became important to know whether 
the white light dead ahead indicated a vessel at 
anchor, a sailing vessel, or a steamer underway. 

It was with respect to such navigation lights 
that our young nation across the Atlantic had 
already set the pattern for Great Britain to 
follow. In 1826 the State of New York enacted 
a statute which required every steamboat navi- 
gating the rivers and lakes of that state at night 
to carry and show two good white lights, one 
near the bow and the other near the stern. 
While this was an inland waters provision, it 
was still the first legislative act concerning 
navigation lights. On July 7, 1838, the Con- 
gress of the United States enacted the first 
Federal statute to pertain to Rules of the Road. 
This Act, in part, reads as follows: 


An act to provide for the better security of the lives 
of passengers on board of vessels propelled in whole 
or in part by steam: 

Section 10—And it be further enacted, that it shall be 
the duty of the master and owner of every steamboat 
running between sunset and sunrise to carry one or 
more signal lights that may be seen by other boats 
navigating the same waters, under the penalty of 
200 dollars. 


Ten years later, on June 30, 1848, the Lords 
Commissioners of the British Admiralty, under 
the authority of the Steam Navigation Act of 
1846, enacted the first high seas regulations for 
navigation lights. These rules ordered that a 
white masthead light, and red and green, port 
and starboard, sidelights be exhibited. The 
sidelights were to be provided with inboard 
screens to prevent both from being seen at the 
same time except from the direction of right 
ahead. It is interesting to note that this re- 
quirement remains practically unchanged to 
the present day. In addition, there were pre- 





scribed certain lights for pilot vessels and a 
common white light for all vessels at anchor. 

Soon after the 1848 British Admiralty regu- 
lations concerning lights, the U.S. Navy De- 
partment issued the following Notice to 
Mariners: 


The subjoined instructions are forwarded from the 
Navy Department. That all United States steamers 
will carry the following lights when at sea during 
the night, viz: A white light at the foremast head, a 
green light on the starboard paddle box, and a red 
light on the port paddle box. 


Appended to this Notice were the diagrams and 
explanations of the British Admiralty for the 
prescribed lights. 

With the 1846 statutory enactment of the 
Trinity House Rules and the 1848 regulations 
which prescribed uniformity in navigation 
lights, British naval and mercantile shipping, 
and in effect the shipping of the world, was 
theoretically ready to navigate without colli- 
sions, except for those caused by force majeure. 
Such was not to be the case, however, for the 
Trinity House Rules that said “. .. each vessel 
shall put her helm to port, so as always to pass 
on the port side of each other,” took on a mean- 
ing that the Elder Brethren had never intend- 
ed. Countless mariners commenced to navi- 
gate on the assumption that to comply with the 
existing rules of the road meant simply “port 
helm,” and nothing else; or, that in every situa- 
tion of doubt, the helm was to be put to port. 
It can readily be seen that the potential results 
from this logic could be most undesirable, es- 
pecially in the meeting situation where two 
vessels would normally pass clear, starboard to 
starboard, with no change in course. As a re- 
sult, collisions did not decrease; in fact there 
was a noticeable increase, which resulted in 
severe critism and clamor from maritime cir- 
cles for more effective regulations. 

On February 14, 1852, the Lords Commis- 
sioners of the British Admiralty issued instruc- 
tions to a Select Committee, composed of Royal 
Naval Officers and an Elder Brethren of the 
Trinity House, to inquire into measures that 
could be taken to prevent collisions. The first 
recommendations of this committee were 
adopted into law by the British Merchant 
Shipping Act of 1854. This Act contained 
rules for compulsory lights for sailing vessels 
and for signals for all vessels. This was the 
first enactment of a regulation that required the 
use of a horn or whistle. The regulation read 
as follows: 


Article 10—Whenever there is a fog, whether by day 
or night, the fog-signals described below shall be 
carried and used, and shall be sounded at least every 
five minutes, viz: 

(a) Steamships underway shall use a steam- 
whistle, placed before the funnel, not less 
than eight feet from the deck. 

(b) Sailing vessels underway shall usé a foghorn. 

(c) Steamships and sailing ships, when not un- 
derway, shall use a bell. 


This Select Committee did not rest on their 
laurels with this legislation but continued work 
with renewed vigor. The need for more effec- 
tive rules was vividly illustrated by the statis- 
tics in the Wreck Register for the period from 
1854 to 1864, as compiled by the British 
Admiralty. These statistics were as follows: 


Total collisions_____ — — 2,344 
Number of collisions from the following 
preventible causes: 
Neglect to carry proper lights, mis- 
application of the rules, error or 
pilot, want of seamanship, general 
negligence and error in judgment__ 1,566 
Number of collisions from accident: 
Parting of cables, want of sea room, 
inevitable collision 702 
Number of collisions from unknown causes_ 76 








It can be calculated that for this period 70 per- 
cent of the collisions were directly attributable 
to misapplication of the rules or failure of the 
rules to provide. Following two major colli- 
sions in clear weather a short distance off the 
English coast, wherein over a hundred lives were 
lost, there were many outspoken advocates for 
the adoption of a broad general rule which read 
as follows: 


A steamship having another end on shall port her 
helm; on her port side, shall port her helm: on her 
starboard side, shall starboard her helm, stop and 
reverse if necessary. 


This general rule was not adopted but it un- 
doubtedly had some effect on the ultimate 
revision. 

A nautical journal of that period commented 
succinctly on the confusion in the maritime 
world by the following poem: 


The Rule of the Road is a paradox quite, 
When sailing your vessel along; 

If you go to the left, you’re sure to go right, 
If you go to the right, you’ll go wrong. 


The same sentiments were also well stated in 
a paper presented by one of the leading ad- 
miralty experts of the day, Captain Alfred 
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Drew, which was read to the Select Committee 


in 1861. He urged the adoption of the rules 
later enacted in the Maritime Act of 1863. A 
portion of his paper reads as follows: 


Let us here recapitulate the changes in the law from 
1840 to 1861; 

First: Six years of a stringent non-compulsory 
rule of port helm for steamers. During which the 
old sailing rules remained untouched. 

Second: Five years of a compulsory but pliant 
law of port helm for steamers only. The old sailing 
rules remaining untouched. 

Third: Eleven years of a compulsory stringent law 
of port helm applicable to all classes of vessels. 
Total abolition of the sailing laws. 


In 1863, the universal desire for a more com- 
prehensive set of rules and the abrogation of 
the “Port Helm” rule was finally satisfied by 
the British Merchant Shipping Act of 1862. By 
this Act, which went into effect on June 1, 1863, 
the existing regulations, including such of the 
Trinity House Rules as had not already been 
superseded, were expressly or impliedly re- 
pealed, and, in lieu thereof, was substituted one 
complete code consisting of twenty rules. 

The United States did not delay in adopting 
these comprehensive rules. By the Act of 
April 29, 1864, 13 Stat. 58, they were substan- 
tially enacted as law. On May 4, 1864, the then 
Secretary of the Navy, Mr. Gideon Welles, 
signed General Order No. 34, which reads as 
follows: 

Navy Department, May 4, 1864 

The Provisions of the following act “fixing certain 

rules and regulations for preventing collisions on 

the water,” to take effect on the first day of Septem- 
ber 1864, are adopted for the naval service of the 

United States from this date. As most of the colli- 

sions occur from the non-observance of Article 16, 

it is particularly enjoined upon commanding officers, 

in approaching another vessel, to slacken and stop in 
time to prevent the possibility of collision: 

AN ACT fixing certain rules and regulations for 

preventing collisions on the water. 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in 
Congress assembled, that from and after Septem- 
ber one, eighteen hundred and sixty-four, the fol- 
lowing rules and regulations for preventing col- 
lisions on the water be adopted in the navy and 
mercantile marine of the United States: Provided, 
That the exhibition of any light on board of a ves- 
sel of war of the United States may be suspended 
whenever, in the opinion of the Secretary of the 
Navy, the commander-in-chief of a squadron, or 
the commander of a vessel acting singly, the special 
character of the service may require it. 
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(Omitted here the twenty articles that follow the 
foregoing preamble in the original) 

For the next 20 years British and U.S. ship- 
ping navigated with a marked degree of uni- 
formity. One of the most interesting aspects 
of this period was the fact that for the first and 
last time the rules adopted by the U.S. applied 
not only to the high seas but to inland waters 
as well. During these two decades, admiralty 
experts of both countries took note of certain 
features in the rules that needed to be clarified, 
such as the type and interval of fog signals, 
i.e. a prolonged blast at intervals of not more 
than two minutes, which were not spelled out 
in 1864 rules. Consequently, in 1884, the 
British amended their rules, clarifying these 
features. The United States did likewise and 
by the Act of March 3, 1885, 23 Stat. 438, pat- 
terned on the British Revised Code, adopted the 
“Revised Regulations for Preventing Collisions 
at Sea.” 

Unfortunately, while this act clarified and 
amplified fine points of the rules, a repealing 
clause was appended to the act which was to 
have far reaching effect, to wit: 

... all laws and parts of laws inconsistent with the 

foregoing revised international rules and regula- 

tions for the navigation of all public and private 
vessels of the United States, are hereby repealed, ex- 
cept as to the navigation of such vessels within the 


harbors, lakes and inland waters of the United 
States. 


This meant that various local rules that had 
been adopted by the states for different bodies 
of water retained their authority. Thus was 
created the dichotomy that exists to this day 
between the high seas rules and the so-called 
Inland or Pilot Rules. 

By 1889, most of the maritime nations had 
adopted similar rules, so that practically these 
were the first “International” Rules of the 
Road. They were not legally international, 
however, except for a provision of reciprocity 
that some of the nations accepted. To correct 
this shortcoming, representatives of over thirty 
of the world’s maritime powers met in Washing- 
ton, D.C., in 1889, to discuss an international 
code and to suggest such further changes and 
modifications as experience had shown to be 
necessary. The recommendations of this con- 
vention were adopted by an Act of Congress on 
August 19, 1890, 26 Stat. 320, to go into effect 
when proclaimed by the President. Finally, 
after a seven year delay occasioned by the 
failure of several nations to ratify the conven- 
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FACTORS PERTINENT TO DETERMINATION OF 
APPROPRIATE CLEMENCY RECOMMENDATIONS 


CAPTAIN C. W. TRAVIS, USN (RET.) AND MR. A. W. LANGWORTHY* 


The authors examine the question of appropriateness of punish- 
ment from the viewpoint of the Naval Clemency Board. They dis- 
cuss matters that are considered in determining the proper kind and 
amount of punishment as they relate to the offender as well as the 


offense. 


The various types of punishment—punitive discharge, con- 


finement, forfeiture and reduction—are discussed together with the 
factors bearing on the appropriateness of each in a particular case. 


igang CY IN THE Navy is founded upon 
three fundamental principles: The best 
interests of the Navy—the good of the individ- 
ual—hbasic ethics. There are, assuredly, other 
principles involved and included, such as the 
benefit of the action to society which is also in 
the best interests of the Navy and relates to the 
good of the individual. 

Unquestionably, a certain amount of punish- 
ment is necessary to give force to laws, rules, 
and regulations. The order of a society will not 
endure if there are not appropriate penalties 
established to support duly constituted author- 
ity. Obedience to the established rules of so- 
ciety is a part of the learning situation of all 
individual members and, in this connection, “‘the 
carrot and the stick” are still recognized as the 
best—and in fact—the only proven effective 
tools. This is analogous, in a very simple way, 
to the learning situation that accompanies the 
breaking of fundamental laws of nature—the 
baby touching the hot stove, the moron attempt- 
ing to step out a second story window, and the 
citizen experimenting with narcotics. Unfor- 
tunately, the penalties that accompany breaking 
nature’s laws quite often leave the learner in a 
condition of less potential value than before he 
experienced the learning situation. Optimally, 
the learning situation that accompanies break- 
ing the laws of society should leave the individ- 
ual with greater potential in that he has gained 
wisdom and should be inclined not to offend 
again. 





*This monograph was prepared, edited and promulgated by Captain 
Travis and Mr. Langworthy for the Naval Clemency Board and 
is reproduced here with their permission. Captain Travis was 
graduated from the U.S. Naval Academy in 1933 and had a variety 
of line duties both afloat and ashore. He holds the degree of M.A. 
from George Washington University. He is Director, Navy Council 
of Personnel Boards and has been Senior Member of the Naval 
Clemency Board since July 1963. Mr. Langworthy is Executive 
Secretary of the Naval Clemency Board, a position he has held for 
twelve years. He is a Lieutenant Commander in the U.S. Naval 
Reserve with ten years of active duty. 


The kind and amount of punishment has 
been a major problem throughout history and 
it is not, even at this time, closely approaching 
solution. The general level of severity has de- 
creased appreciably in the years since our gov- 
ernment was founded, but the amounts and 
kinds of punishment for the same offenses still 
vary outrageously from one jurisdiction to an- 
other and, in the final analysis, become a matter 
of opinion—no firm proof of appropriateness 
having been devised. 

It is now generally accepted that excessive 
punishment has no deterrent effect. As one 
proof of this we are referred to the time when, 
in England, pickpockets were summarily hanged 
in public—but the crowds witnessing the hang- 
ings were subjected to vastly increased losses 
to the remaining pickpockets who were in no 
way deterred at the sight of a colleague at the 
end of a rope. Additionally, it has been hy- 
pothesized that unnecessarily cruel punishment 
breeds increased crime, because such activity 
tends to brutalize the society in which it is toler- 
ated. Although courts-martial are faced with 
a difficult task in adjudging appropriate punish- 
ments, they have at least been furnished certain 
standards in the form of a Table of Maximum 
Punishments. For those who must make a de- 
termination as to appropriate clemency, no 
established standards are available and, inas- 
much as the lives of individuals and their fam- 
ilies are at stake, the judges will find themselves 
wishing for the wisdom of Solomon and divinely 
guided sensitivity as well. 

The usual types of punishment which have 
been awarded to individuals seeking clemency 
are: 


1. Punitive discharge—Dishonorable or Bad Conduct. 
2. Confinement at hard labor. 

8. Forfeiture of pay and allowances. 

4. Reduction in pay grade. 
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It is generally considered that certain of these 
punishments, in varying combination and de- 
gree, are appropriate for the various offenses. 

Types of clemency which may be considered 
for application against the foregoing punish- 
ments are, except for rare instances, limited to: 


1. Restoration to duty with the punitive discharge 
suspended on probation. 

. Remission of all or a part of the sentence. 

. Reduction in the sentence to confinement. 

. Reduction in the amount of forfeitures. 

. Restoration of pay grade, in full or in part. 

. Remission of the punitive discharge to be followed 
by administrative separation. 

7. Mitigation of a dishonorable discharge to a bad 
conduct discharge. 


a or Ww DO 


The information generally available for con- 
sideration in making clemency determinations 
includes the following: 

1. Legal Data: offenses charged, pleas, findings, sen- 

tences, legal reviews. 
. Circumstances of the offenses. 
. Prisoner’s version of the offenses. 
. Military disciplinary record. 
. Civil arrest record. 
. Background history, civilian and military. 
. Impressions of the enlisted man interviewer. 
. Neuropsychiatric evaluation. 
. Chaplain’s comments. 
. Recommendations; local authorities and head- 
quarters. 


11. Correspondence from interested parties. 


It will be immediately apparent that a rather 
tremendous body of information is available for 
study and that competent analysis and interpre- 
tation of these data would involve a number of 
separate disciplines of science and learning. 

These demanding requirements of knowledge 
and experience have been provided for in the 
unique composition of the Naval Clemency 
Board. The Senior Member of the Board is a 
senior line officer in the Navy with a wide range 
of experience and training and is the direct rep- 
resentative of the Secretary of the Navy. The 
membership of the Board includes representa- 
tives of the Bureau of Naval Personnel, Head- 
quarters United States Marine Corps, the Office 
of the Judge Advocate General of the Navy and 
the Bureau of Medicine and Surgery (psychia- 
trist). 

To establish firm guidelines or strong policy 
regarding disposition of cases or the weighting 
of matters considered would limit the effective- 
ness of the Board. Each case is different. The 
same determinants are never present, in the 
same combination, in different cases. Conse- 
quently categorization of cases and the individ- 
uals involved would tend to defeat the purpose of 


cH MONA wD 


=" 


JAG JOURNAL 





clemency review; particularly so when disposi- 
tion of a case is considered relative to appropri- 
ateness to the individual as well as to the of- 
fenses. 

It will, nonetheless, be of help to discuss some 
of the matters that are considered and the man- 
ner in which they may affect appropriate dis- 
position of cases. 


PLEAS 


Occasionally, how an accused pleads to the 
charges can furnish some insight with regard to 
the individual as well as to the circumstances of 
the case. The burden of proof falls on the prose- 
cution and the fact that a man pleads not guilty, 
even though guilt is patent, is not supposed to 
react adversely toward the accused. Conse- 
quently, a guilty plea may carry various conno- 
tations. The accused may merely feel that de- 
fense is hopeless and be willing to throw himself 
on the mercy of the court as a means of ending 
the embarrassing and trying ordeal of the court- 
martial at the earliest possible moment. On the 
other hand, he may desire separation from the 
service even at the expense of a punitive dis- 
charge—a “BCD Striker.” The plea of guilty 
through pre-trial negotiated agreement casts 
the plea in another aspect. Perhaps the accused 
may be guilty of other or more serious offenses 
and is more than willing to “make a deal.” Or, 
he may feel that he has made a bad mistake and 
is willing to cooperate fully with the prosecution 
in return for a less than maximum sentence. 
All these factors and more will be running 
through the minds of those whose duty it is to 
award clemency when merited. In this connec- 
tion, it would not be ethical or in the best inter- 
ests of any concerned to make a decision based 
on suspicion, or even on the basis of personal 
experience alone, inasmuch as individuals are 
different and the single case cannot be 
categorized through statistical generalization. 


SENTENCE: PUNITIVE DISCHARGE—SUSPENSION 


In restoring an individual to duty with puni- 
tive discharge suspended on probation lies the 
potential for, perhaps, performing the greatest 
service to all concerned. The amount of money 
saved to the government, through the action, 
which would be otherwise expended on recruit- 
ment and training of a replacement, is consider- 
able. In 1955 this value was estimated at about 
$3,500.00. In view of the inflationary trend, 
therefore, this amount would now be approach- 
ing $5,000.00 per person so saved. In addition 
to the money value to the government, the value 





to the individual and to society in economic and 
in sociological increments is immeasurable. In 
consideration toward suspension of the punitive 
discharge, it can always be borne in mind that 
should the individual offend again, vacation of 
suspension proceedings are relatively simple and 
inexpensive.t If the man fails to succeed on 
probation, little is actually lost to the govern- 
ment. In fact the combination of suspension 
and vacation proceedings is an extremely useful 
tool in the disciplinary process. The fact that 
the Secretary of the Navy is inclined to give even 
a serious offender another chance to prove his 
value to society reacts, to all observers, as a 
concrete example that military justice includes 
humanitarian considerations. At the same time, 
vacation of suspension for a recidivist reacts as 
a warning to those who might have an inclina- 
tion to offend, at first hand, for the vacation 
proceedings take place in the field where the 
offending individual’s servicemates will receive 
an immediate object lesson in the inexorability 
of military justice. 

Statistics provide an indication as to which 
type of offender, with regard to the offense com- 
mitted, is most apt to be a success or a recidivist, 
as a generalization. The experience in civil law 
enforcement has been, for instance, that bad 
check artists seldom reform and that car thieves 
tend to repeat. In the military situation it has 
been found that first time larcenists are among 
the best risks toward success upon restoration 
to duty. Unauthorized absence offenders are the 
most likely to repeat. Usually the habit of run- 
ning away from unpleasant situations has been 
developed early in life and can be noted in re- 
ports of running away from home, truancy, and 
the like. In civil discipline first time murderers 
and those convicted of other violent assaultive 
offenses for the first time are seldom, statisti- 
cally, recidivists. However, the military situa- 
tion requires that each man can trust and be 
dependent upon his comrades. Restoration of 
those convicted of vicious and violent offenses, 
except under most unusual circumstances, is 
consequently considered an unacceptable risk. 


SENTENCE: PUNITIVE DISCHARGE—MITIGATION 


Not a large percentage of sentences include 
dishonorable discharge by the time they reach 
clemency review. That penalty is generally re- 
served for offenses which unquestionably reflect 
dishonor upon the individual, such as rape, mur- 
der, and desertion in the face of the enemy. In 
considering appropriateness of a dishonorable 


1. See Newsome, Vacation of Suspension, 20 JAG J. 25 (Sep-—Oct- 
Nov 1965). 





discharge as opposed to a bad conduct discharge 
the loss of rights to the convicted individual is 
a pertinent determinant. Rights administered 
by most government agencies are lost in the 
same degree to either type of discharge when 
it is the result of general court-martial. Loss 
of rights associated with a bad conduct dis- 
charge by special court-martial is somewhat less 
severe. Thecriterion toward approving rights, 
by the Veterans Administration, is stated as 
whether the discharge is under other than dis- 
honorable conditions. Normally discharge by 
virtue of general court-martial is accepted as 
being under dishonorable conditions. How- 
ever, discharges by special courts-martial are 
given individual consideration. 


SENTENCE: PUNITIVE DISCHARGE—REMISSION 


It is seldom that a recommendation is made 
to remit a punitive discharge except when ad- 
ministrative discharge is to be accomplished 
following the remission. Such an action would 
be appropriate when the individual has become 
subject to medical disposition. 

Administrative separation in conjunction 
with remission of the punitive discharge is not 
an uncommon recommendation. The screening 
processes during recruiting and recruit training 
do not, unfortunately, eliminate all those inade- 
quate individuals who, by virtue of immaturity, 
emotional instability, and other psychiatric 
factors, could not reasonably be expected to cope 
with the rigid discipline of military service. 
There are other individuals, enlisted without 
knowledge of a disturbed psychiatric history, 
who deteriorate while in service to a condition 
just short of psychotic, as legally determined. 
On occasion administrative discharge is consid- 
ered more appropriate than punitive discharge 
for such individuals, all other pertinent infor- 
mation having been carefully taken into account. 

Recommendations for administrative separa- 
tion, in place of punitive discharge, based upon 
psychiatric determinants present a most diffi- 
cult question. It is helpful, to those who must 
make the final determination, for the psychia- 
trist who submits a recommendation for admin- 
istrative discharge to insure that the informa- 
tion in the body of his evaluation, his diagnosis, 
and his recommendation are clearly in agree- 
ment, and in such straightforward language as 
to be understood by all who are involved in the 
final disposition of the case. The real danger 
that may result from confusion over such rec- 
ommendations is in the case of that convicted 
individual who desperately needs clemency ac- 
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tion but who may suffer from an apparent “cry 
wolf.” 

A factor which militates against substitution 
of administrative discharge ‘for punitive dis- 
charge is the great concomitant increase in 


rights and privileges. The argument is set 
forth: “If we reward bad conduct in this man- 
ner, what can we do for those who serve hon- 
orably?” This argument, although having the 
appearance of logic, loses strength when the 
field of perception is narrowed to the individual 
case; on which it must be focused in the pursuit 
of equity. 

There are numerous cases in which it is evi- 
dent to all Board members that the convicted 
individual, although not meeting the legal defi- 
nition of incompetency, is in fact a deeply dis- 
turbed individual. In such cases, the Board 
would be in favor of requiring the man to un- 
dergo treatment following his release; except 
for the fact that under present circumstances 
this is not possible. Itis believed that this same 
concern is of special importance to the psychi- 
atrist. It is believed that in recommending 
administrative separation, perhaps more often 
than appears practical to those who have been 
directly concerned with discipline, the psychia- 
trist is attempting—not so much to relieve the 
offender of well earned punishment—but to 
place him in a situation where it would be pos- 
sible to receive psychotherapy, should he become 
convinced that it is required. At the present 
time there is no liaison between Naval confine- 
ment facilities and civilian treatment centers— 
at least on an official basis. It is suggested that 
in the best interests of the individual and society 
(which means the best interest of the Navy), 
it would be well to set up a group of psychia- 
trists and administrative personnel to contact 
treatment centers in the communities to which 
grossly disturbed prisoners are to be released 
in order to continue treatment. It would ap- 
pear that such a program would conform to the 
Administration’s stated intention of providing 
treatment for the mentally and emotionally dis- 
turbed. The results of discussions with the 
prisoners and the treatment centers could be 
made known to clemency reviewers for consid- 
eration in this problem of administrative 
discharge. 

Passage of the proposed law authorizing the 
Navy to establish a parole system, placing the 
Navy on a like basis with the other jurisdictions 
of the United States, would be of assistance 
toward insuring continued treatment for such 
prisoners with long sentences. A provision re- 


JAG JOURNAL 





quiring treatment could be included in the pa- 
role agreement. This legislation has been 
before Congress, in some form, since 1960. It 
has recently been submitted as legislative 
proposal DOD 89-18. 


SENTENCE: CONFINEMENT AT HARD LABOR 


In the cases reviewed by the Board confine- 
ment sentences run the entire continuum from 
none at all to life. Those individuals with long 
sentences are transferred to the jurisdiction of 
the U.S. Bureau of Prisons and their discharges 
are executed. However, they are still accorded 
annual clemency review, by the Navy, toward 
the possibility of reducing the period of confine- 
ment or parole supervision, when merited. The 
median period of confinement served by those 
prisoners released from the Naval Disciplinary 
Command is less than five months. In general, 
except for Federal prisoners, sentences to con- 
finement are of such short duration as to provide 
little chance for the exercise of clemency, and 
little opportunity for efforts at rehabilitation to 
have a great deal of effect. Reduction in con- 
finement is a useful tool for the confinement 
facility, in administration of discipline, and the 
local recommendation toward reduction of con- 
finement is, therefore, usually followed. 

Occasionally there may be an inclination to 
compare the length of time in confinement 
against the seriousness of the offense, without 
also considering the individual concerned. It 
has been attempted to establish policy, to a de- 
gree, to the effect that a day of unauthorized 
absence should merit a day of confinement. This 
type of rationalization will not meet the test of 
time. The concept of like punishment harks 
back to the day of the Talion Law (or to the 
Mikado). The reaction of different individuals 
to confinement is as varied as their separate 
psychological structures. A considerable length 
of confinement might be required to adequately 
impress one individual while another, convicted 
of the same offense, might be better corrected 
with an extremely short sentence. In any case, 
the aim of modern penology is at correction of 
the individual rather than at retribution. Con- 
sequently, the length of confinement should be 
adjusted to correspond to the individual’s rate 
of rehabilitation. He should be set free at the 
time of optimum improvement, if that time can 
be correctly determined. 


SENTENCE : FORFEITURE OF PAY AND ALLOWANCES 


There is sometimes a degree of pressure upon 
clemency reviewers to reduce forfeitures be- 





cause of family hardship. Occasionally this is a 
legitimate claim. However, it must be remem- 
bered that there is some family hardship which 
accompanies the punishment of nearly all offen- 
ders, and in the interest of equitable treatment, 
except in cases of extreme and unusual hardship, 
if reduction is fair for one it should be fair for 
all. The American Red Cross will furnish home 
conditions reports to the confinement facilities 
when requested to do so by the convicted individ- 
ual. These reports are extremely helpful toward 
making appropriate determinations. 

It has been long the policy not to return a con- 
victed man to duty on probation, or otherwise, 
with the penalty of uncompleted forfeitures 
added to his other impediments toward success- 
ful rehabilitation. Inasmuch as good conduct 
time does not reduce the time of partial for- 
feitures, and the sentence of “forfeiture of all 
pay and allowances” prevents the man from ever 
again receiving pay, care should be taken to 
include remission of lingering forfeitures in 
clemency recommendations which result in re- 
storing the individual to duty. Lingering for- 
feitures are a continuing punishment, and at 
times an embarrassment to the government, to 
those who have completed confinement and are 
awaiting finality of legal review. These linger- 
ing forfeitures can, of course, be removed by the 
officer exercising general court-martial jurisdic- 
tion. However, this factor is also pertinent to 
consideration by clemency reviewing authori- 
ties. 


SENTENCE: REDUCTION IN PAY GRADE 


It is not often that full or partial restoration 
in pay grade is recommended. Such an action 
would be within the authority of Article 74a, 
Uniform Code of Military Justice, only prior to 
execution of the sentence. When the sentence to 
reduction in pay grade has been accomplished, 
restoration of pay grade in whole or in part is 
an administrative action. 

Consideration toward restoration of pay 
grade is particularly appropriate in the cases of 
rated men who have families, with accompany- 
ing financial responsibilities, and have offended 
by reason of financial problems but who are to 
be restored to duty. If they have had difficulty, 
financially, with the pay of their rate it would 
not be reasonable to expect them to adjust satis- 
factorily in a much lower pay grade. On the 
other hand, a rated man is expected to be more 
dependable and to assume a greater measure of 
trust than one non-rated. Consequently, restor- 
ation of a convicted man to a rate is considered 


appropriate only in extraordinary cases. An- 
other factor to be borne in mind is that security 
clearance is usually withdrawn upon conviction 
and there are not many rates that may be served 
by a man who does not have clearance. 


LEGAL REVIEWS 


Considerable information of value is available 
in the material accompanying legal reviews. 
The convening authority’s synopsis of the of- 
fenses is usually particularly good. With in- 
creasing regularity the Staff Legal Officer’s re- 
views are being forwarded to the Board. The 
information in these reviews fills in many fac- 
tors missing from the progress report. Board 
of Review decisions and Court of Military Ap- 
peals opinions contain information that help 
complete the picture of the man and aid con- 
siderably in arriving at a final disposition that 
is appropriate to the man as well as the offense. 

The Naval Clemency Board reviews cases 
even though the Board of Review decision has 
not been received unless one of the members 
desires that review be deferred until the decision 
is received. Inasmuch as the Judge Advocate 
General is represented on the Board, his pre- 
rogative of determination with regard to refer- 
ring a case for clemency review prior to com- 
pletion of legal review is acknowledged.’ 

When a recommendation is contemplated 
which would remit the punitive discharge and 
substitute an administrative discharge in a case 
in which the Board of Review decision has not 
been received, review is held over pending re- 
ceipt of the decision. This is done because there 
is the possibility that the sentence might be dis- 
missed through legal review action, in which 
event an administrative discharge, or a particu- 
lar kind of administrative discharge, might be 
inappropriate. 


COMMENTS ON SELECTED ITEMS OF INFORMATION 


In sifting through the great mass of informa- 
tion that is available for consideration an at- 
tempt is made to understand the circumstances 
of the offense, what was the situation that 
brought it about, was it a first offense, were 
there other similar offenses in the man’s back- 
ground, what is the man’s overall record, etc. 
Of major importance is to obtain the best, most 
accurate, picture possible of the convicted man. 
The information has nearly all passed through 
many intermediaries before it reaches the 


2. See the opinion of Ferguson, J. in United States v. Russo, 11 
USCMA 352, 29 CMR 168 (1960). 
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Board, and is consequently colored in some de- 


gree by their personalities. Some items can be 
listed as facts, but much comes under the 
hearsay rule of evidence and requires careful 
evaluation. Particular care must be given to 
recognizing items which are presented in the 
report as facts, without being questioned, but 
which turn out to be rationalization given by the 
convicted man, or for some other reason are 
somewhat suspect. Nearly all items of infor- 
mation provide valuable insight when correctly 
interpreted but can otherwise become mislead- 
ing. A few examples are described below. 


Age 


One of the most obvious facts in a case would 
logically be a man’s age; but this is not com- 
pletely true. The chronological age is fact, but 
we have also to deal with mental age, educa- 
tional development, and emotional maturity. A 
young man of 18 years may have a mental age 
of 16 and be mature, emotionally, as a man of 
25. He may have attended 11 grades of school 
but show educational achievement of only 9th 
grade average. On the other hand, a man of 
25 may have an above average intellectual ca- 
pacity, show above normal educational achieve- 
ment, but still be a child emotionally. This is 
an example of the problems in evaluation and 
interpretation which confront clemency review- 
ers at each step. And such items are of definite 
importance in making a determination as to 
punishment appropriate to the individual. 


Test Scores 


GCT scores are important, but before they are 
accepted at face value other items need to be 
checked. The score should be compared with 
other evaluations in the report concerning the 
man’s apparent intelligence. Also his rate of 
advancement and the length of successful or 
unsuccessful adjustment should be considered. 
The man’s race and cultural background are 
important to this item. If a man has not satis- 
factorily learned the English language, be he 
native born or foreign, it should not be expected 
that he would achieve a high score on a test 
which is predominantly concerned with verbal 
items. Further, his intelligence would not, in 
such an instance, be truly tested. 

Analysis and criticism can be made of prac- 
tically all items of information collected; but 
this type of analytic treatment, in itself, swiftly 
approaches the extreme. In the end reliance 
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must be placed in the good judgment of those 
assigned the responsibility of review. 


Reviewers’ Set 


Each reviewer of a case must be aware that 
in judging the case he is also judging himself 
in some particulars. The decision that is made 
is not only based upon what is known of the 
convicted man but upon the experience, bias, 
and personal set of the reviewer. Some sets 
and biases are below the realm of consciousness 
and cannot be directly dealt with. However, 
each person has biases and experiences which 
influence his judgment of which he is aware. 
The person who has had considerable experience 
in enforcement of the law may very well have 
a set toward retribution. The individual who 
has been educated in and devoted to social im- 
provement, or something similar, may be set 
toward finding excuses for every man’s trans- 
gressions. The lawyer may be set toward the 
unfettered workings of justice under the law. 
Everyone has his sets and of some he will be 
strongly conscious. It hardly requires mention 
that control of these sets and biases is of major 
importance in arriving at an appropriate 
determination. 


FINAL DETERMINATION 


In arriving at an appropriate determination 
toward disposition of a case all the many items 
of information must be carefully studied, 
weighted accurately in accordance with the 
judgment of the individual reviewer, and then 
processed and refined through argument and 
discussion among the members until a satisfac- 
tory solution is extracted, as gold from the 
dross. It will be particularly evident in study- 
ing the various recommendations that are made 
on an individual case, that personal opinion, 
even though supported by the most mature 
judgment is, after all, the major ingredient. 
Who is to judge which opinion is correct? De- 
pending upon a person’s individual field of ex- 
perience some recommendations will appear 
absurd and others eminently proper. In such 
a dilemma it is suggested that the final deter- 
mination will always approach correctness if 
the recommendation can be selected which will 
best benefit the convicted man. This in itself 
is not a simple task, but it has the advantage 
of eliminating some alternatives, and it will be 
found to comply with the fundamental princi- 
ples as being best for the man, best for the 
Navy, and within the requirements of ethics. 





CONDUCT OF MARINE COLLISION 
INVESTIGATIONS INVOLVING NAVAL _ 
VESSELS OR PROPERTY 


COMMANDER H. B. WILLIAMS, USNR* 


If it is true that “a collision at sea can ruin your whole day,” then 
Commander Williams provides some solace for the officer assigned 
to conduct the collision investigation. He helps the investigator orient 
himself to the realm of admiralty and cautions him concerning which 
attitudes to assume and which to avoid. By following the author’s 
advice on laying the groundwork preliminary to the investigation 


proper, the fact-finder can assure himself a better end product. 


Com- 


mander Williams concludes with a suggested check-list for questioning 


witnesses. 
GENERAL 


HE FORMAL FACT-FINDING actions re- 

quired to be accomplished in the event naval 
vessels or property are involved in a marine 
collision may be found in the Manual of the 
Judge Advocate General (JAGINST P5800.7). 

Chapters II-VI inclusive prescribe regulations 
concerning fact-finding bodies inthe Navy. Sec- 
tion 0906 outlines requirements for investigat- 
ing naval collisions, and Chapter XII covers 
naval needs if a collision is followed by a claim 
by or against the Navy. The latter chapter is 
amplified in JAGINST P5880.1A, entitled Ad- 
miralty Claims. 

Within the foregoing framework, suggestions 
contained in the following outline are for the 
purpose of assisting officers called upon to par- 
ticipate in fact-finding functions in connection 
with a marine collision. 

A properly organized inquiry by a fact-finder 
will enable him to carry out the duties pre- 
scribed in the JAG Manual and to conclude his 
inquiry in the shortest time with an accurate 
report of maximum clarity. 


ATTITUDE OF THE FACT-FINDER 


Investigations may be conducted by officers 
with or without formal investigatory experience 
and a word of caution concerning attitude is 


*Commander Williams is engaged in the practice of admiralty law 
as a member of the firm of Deutsch, Kerrigan and Stiles in New 
Orleans, Louisiana. He graduated from the U.S. Naval Academy in 
the Class of 1942 and served in various billets during World War 





II. He received his LL.B. from Vanderbilt University in 1952. 


He is a member of the Bars of the States of Tennessee, New York 
and Louisiana. 


necessary to enable the fact-finder to get the 
most out of his fact-finding effort. 

Naval personnel involved in a marine collision 
probably did not cause it deliberately. In fact 
a collision may be the culpable fault of no one, 
but may be the result of inscrutable fault, in- 
evitable accident, or error in extremis, all long- 
recognized admiralty doctrines. 

A fact-finder should expect and discount the 
highly emotional state resembling shock in 
which he will find many participants in a col- 
lision. He should disregard inadvertent or loose 
statements made under these circumstances and 
seek to establish the true facts even though they 
may be favorable to a participant in the collision 
for, under these circumstances, emotional shock 
or poor memory may impede a participant’s 
normal defensive attitude. 

On the other hand, the proper fact-finder 
should guard against the effect of self-serving 
declarations inspired by a desire to justify or 
simply a poor memory. 

Most witnesses will tell the truth if they are 
carefully questioned prior to having an oppor- 
tunity for extended reflection. Also, the less 
time that elapses between the collision and ques- 
tioning the less time there is for memory to 
fail and self-justification to color the events. 

To describe properly the events of a collision, 
a witness is required to observe accurately, to 
remember correctly, to relate his observations 
in unambiguous language, and to testify truth- 
fully. In other words, the important character- 
istics of any good witness are observation, mem- 
ory, language and veracity. 

A fact-finder should understand that his pri- 
mary duty is to discover and describe effectively 
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the facts which caused the collision, and not, per 
se, to demonstrate faults of naval personnel. 

When non-naval vessels are involved in a col- 
lision litigation may ensue, and records of fact- 
finding bodies may be scrutinized by lawyers 
representing interests adverse to Navy. 

In anticipation that a colliding non-naval ves- 
sel’s representative may seek to gain comfort 
from a Navy report of investigation, fact-finders 
should seek to prepare a clear record with no 
ambiguities or careless remarks which, at a later 
time, without adding to an understanding of 
the collision, may serve to embarrass a witness. 

Fact-finders, by firm and adroit questioning, 
can eliminate information which reason demon- 
strates is erroneous although the witness tries 
to be truthful. 

A fact-finder’s careful attention to detail and 
format from the very inception of the investi- 
gation will greatly assist trial attorneys in pre- 
senting the Navy’s case in court and will result 
in the Navy prevailing when it is in the right. 


PREPARATIONS PRIOR TO INTERROGATION OF 
WITNESSES 


Any fact-finder will be more efficient if he 
acquaints himself with as much background 
material as possible prior to listening to the 
testimony of any witnesses. Even though the 
fact-finder initially has no more than the time 
of, location of and names of ships involved in a 
collision he may obtain much useful background 
information. 

Obviously, charts of the area will disclose 
topographical and hydrographical information 
which may cause the fact-finder to suspect how 
the collision occurred. Extra charts will prove 
useful in future years when a copy of the chart 
in effect on the day of the collision is no longer 
available. 

Chart information may be amplified by ref- 
erence to appropriate Coast Pilots, Sailing Di- 
rections, or other publications of similar nature. 
From either the chart or other source the fact- 
finder may determine which set of Rules of the 
Road governed the conduct of the colliding ves- 
sels. If close questions arise, such as each vessel 
being subject to different Rules, quick research 
of the problem is indicated and should be per- 
formed as soon as possible. Local regulations 
also must be examined, and abstracts made of all 
rules, general or local, which may contain perti- 
nent information which could affect the colli- 
sion. Examples are rules concerning lights, 
visibility, sound signals and the like. 

Next, tide and current tables should be ab- 
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stracted to determine the state of the predicted 
tide and current, and any local operating in- 
structions should be reviewed to determine 
whether they concern any matters that might 
affect the collision. 

Weather reports from the nearest official sta- 
tion should be obtained, and, if necessary, 
weather information from nearby ships. 

Having collected all available information 
concerning the area of the collision and rules 
and regulations in effect, the fact-finder should 
research the characteristics of vessels involved. 

Characteristics of naval vessels are readily 
available to naval fact-finders. Information on 
non-naval vessels may be found in publications 
such as Merchant Vessels of the United States, 
Lloyd’s Register of Shipping, and the Record 
of American Bureau of Shipping. 

A description of each vessel should be pre- 
pared including her length, breadth, draft, 
depth, hull materials, type of propulsion ma- 
chinery, name and address of owners and/or 
managers, flag of registry, and the navigational 
equipment carried. Merchant vessels frequently 
carry course recorders which should not be 
overlooked. 

Other areas of research may be suggested by 
facts surrounding the collision. The foregoing 
outline is not complete. However, having com- 
pleted the preparation outlined above, a naval 
fact-finder is better equipped to understand evi- 
dence of the collision as it is developed. 


PRELIMINARY EXAMINATION OF DOCUMENTS 


In any marine collision, documents and rec- 
ords containing information recorded contem- 
poraneously with the event or shortly thereafter 
are vital. 

Such documents should be collected by the 
fact-finders who should thoroughly review the 
contents as soon as possible. As provided in 
Section 1204d of the JAG Manual, in appropri- 
ate cases, the original records should be for- 
warded to the Judge Advocate General (Ad- 
miralty Division) and copies used by fact-find- 
ers. Prior to forwarding, however, the originals 
should be compared with copies and the originals 
examined for evidence of spoliation or fabri- 
cation. 

In any event, prior to first interrogation of a 
witness, the documents should be reviewed even 
though interrogation of witnesses is thereby de- 
layed. Overall time will be saved by thorough 
preparation. 

In addition to furnishing background mate- 
rial for understanding the cause of a collision, 





preliminary review of documents will enable 
fact-finders to plan questioning of witnesses to 
clear up matters found in the documents. 

Logs and other documents may be compared 
to determine if time entries agree and, if clocks 
were compared at or near collision or if there 
are other explanations. Log entries in different 
handwriting will also signal an area needing 
explanation and clarification. 

Section 1204c of the JAG Manual lists some 
fifteen records that should be obtained in a col- 
lision investigation. To this list might be added 
copies of radio messages sent and received and 
statements of witnesses. 

Merchant vessels would have similar naval 
records though generally the vessels keep a 
rough log in addition to the smooth (sometimes 
the difference in entries is significant). There 
is also an Official Log Book which some vessels 
are required by statute to maintain and at the 
conclusion of the voyage to send to Coast Guard 
Headquarters. Cargo plans may also be signifi- 
cant. Non-naval records should be obtained 
only if they are available in conformity with 
sections 1203d and 1203e of the JAG Manual. 

Specific cases may suggest other records and 
documents to be examined. After reviewing 
these documents, however, fact-finders are in a 
much better position to interrogate witnesses. 


ORDER IN WHICH WITNESSES SHOULD BE 
INTERROGATED 


The organization of a report of investigation 
and determination of the cause of a collision are 
much easier if the witnesses are interrogated in 
a purposeful order. This order should be de- 
termined by the investigating officer in the light 
of the special circumstances existing. However, 
the following is the order of questioning usually 
followed. 

The first witness interrogated will normally 
be the most senior officer who spent the longest 
time on the bridge, usually either the Captain, 
Navigator or OOD. Sometimes the Captain or 
Navigator should be first to establish back- 
ground information such as regulations, prac- 
tices, ete. 

From the first witness the interrogator gen- 
erally should be able to confirm the background 
information developed earlier and clarify many 
of the records or documents which he has read. 

The witnesses, after the first, then follow in 
a natural order, officers with the broader scope 
of knowledge being followed by those with nar- 
row areas of knowledge. Then the bridge watch 
enlisted personnel—helmsman, annunciator op- 


erator, quartermaster, lookout, and signalman. 

Generally the personnel on deck will be fol- 
lowed by the CIC watch and then the Engine 
Room personnel. ; 

The Engine Room personnel should follow in 
order parallel to that of the Deck personnel. 
First the senior engineering officer in the engine 
room for the longest time—most frequently the 
Chief Engineer or the First Assistant. The 
officers should then be followed by enlisted per- 
sonnel on duty including the individual who kept 
the bell book. 

The fact-finder then is ready to seek outside 
witnesses for interrogation and to obtain rec- 
ords from outside sources. For example, watch 
officers and crew members of nearby ships may 
have observed the collision or some part of the 
development of the collision and their testimony 
may be helpful in resolving conflicts appearing 
earlier in the investigation. This testimony may 
be supported by entries in various documents 
such as logs, bell book and messages. 

Any marine collision investigation should con- 
clude with reports of surveyors who inspected 
the damage and photographs of the damaged 
areas. 

Having acquired all the raw data available 
the fact-finders can then synthesize the material 
by plotting ship movements on charts and plot- 
ting sheets to determine how and way the col- 
lision happened. 

The synthesis of the raw data will demon- 
strate the need for precision in the details of 
a collision. For example, heading of the ship 
at collision may enable the fact-finders to de- 
termine the heading of the other ship if the angle 
of collision is also observed. 

Penetration into the hull may form a basis 
of a reliable speed estimate and the force of 
the collision may move the pen of the DRT, from 
which the time and place of collision may be 
determined. 


INTERROGATION OF WITNESSES AND EXAMINATION 
OF DOCUMENTS 


GENERAL 


All trial lawyers know that inaccurate testi- 
mony of eye witnesses to a casualty, such as a 
collision, generally will create more problems 
than it will solve. 

No two witnesses will observe the same things 
in the same manner. Variance in testimony is 
not necessarily the result of fabrication, but 
different witnesses have varying accuracy in 
observing, varying ability in remembering, and 
varying abilities in relating experiences. 
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For this reason fact-finders should apprise 
witnesses of physical facts with which all ob- 


servations must be consistent. Contradictions 
and conflicts in testimony should be pointed out 
and an opportunity offered for correction. For 
example, a witness should be informed that his 
estimate of time and speed may be wrong if the 
estimate would require the other vessel to make 
50 knots to participate in the collision. 

One very important area is that of semantics. 
Words are instruments used by the speaker to 
express thoughts to be understood by the lis- 
tener. Difficulties can arise if words are loosely 
chosen and do not accurately express a thought. 
Other difficulties arise if the listener misinter- 
prets or doesn’t understand the words spoken. 
Other difficulties can arise where a naval wit- 
ness uses words peculiar to the Navy such as 
short names for Commands or Agencies or 
Flank and Standard Speed which have no coun- 
terparts in non-naval terminology. It is advis- 
able, therefore, to require the witness to use 
words susceptible of only one meaning, and to 
restrict the use of terms peculiar to the Navy 
unless a definition is recorded and agreed to 
by the witness. 

One method of removing many ambiguities is 
to make use of sketches, diagrams and photo- 
graphs at every stage of the proceedings. It is 
necessary though to be careful to label each 
sketch correctly, and to indicate to what scale 
it is drawn, if any. If not drawn to scale, this 
fact should be stated on the face of the sketch. 

Finally all documents and records should be 
examined for evidence of fabrication. A fact- 
finder should view with suspicion any erasure in 
logs or other records or any evidence that pages 
have been removed from a bound book. The 
name of the person actually making the entries 
should be recorded and he should be interro- 
gated concerning the manner of making the en- 
tries. In cases of suspicious documents a quali- 
fied Examiner of Questioned Documents may be 
helpful in determining the document’s authen- 
ticity. 

Often suspicious circumstances of fabrication 
may be explained in a simple manner, e.g., log 
entries in different handwriting and with dif- 
ferent writing instruments may be for a good 


reason if an explanation is made at the first 
opportunity available. 


INTERROGATION OF WITNESSES 


Interrogation of any witness will be more 
complete, concise and accurate if the interroga- 
tor follows a logical plan, generally prepared, to 
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some extent, in writing. Questions should not 
be written but an interrogator should develop 
the habit of asking short, simple questions, and 
only one question at a time. 

The interrogator will become proficient more 
quickly if he consistently follows the same plan 


of interrogation. 


To accommodate individual 


situations modifications will be required, but the 


following is a suggested list of topics to cover 
with each witness: 


GENERAL WITNESSES AND DECK WITNESSES 


i. 
2. 
3. 


onow#n, 


10. 


11. 


12. 


MrreAarrepmnaocse 


aon D 


> mghonac 7p Q 


— wo _ 


Rights under UCM, if applicable. 

Name, rank, service number. 

Present station, home address and telephone 
number. : 

. Permanent home address and telephone number. 

. Education. : 

. Experience. 

. Ship Characteristics. 

. Ship’s Equipment and condition. 


. Lights 
. Whistle 


. Speeds—knots and rpm 


. Radar 


. Anchor 
. Did all equipment function normally? 


rea of Collision. 
. Location 
. Tide 


. Current 


. Weather 


. Visibility 
. Sea conditions 


. Other ships or persons in vicinity 


Personnel of Ship. 

a. Names and addresses of all persons on watch 
b. Rough notes of facts and location of notes 

ce. Statements previously made 

Ship Records. 


. Who made entries 
. Where entries made 
. Explanation necessary for entries 


. Time of occurrence and time comparison with 
bridge 


Chronology of Collision. 


. Begin when first come on watch or on deck 
. Any event that might affect collision 


. Courses 


. Speed 

. Rudder orders 

. Engine Orders 

. Position of vessel when first had to navigate in 
relation to other—Sketch 


. Position of vessels as collision developed— 
Sketches 


Whistle signals 


. Reports received 


. Position of vessels at impact—Sketch 


. Position of each person at each event 


(Continued on page 119) 





COURT-MARTIAL MEMBERS AS JURORS—THE 
REQUIREMENT FOR IMPARTIALITY 


CAPTAIN ANTHONY A. VERTUNO, USMC* 


Captain Vertuno states that the safeguards established for the court- 
room are not present in the officers’ club and that one who is not ac- 
tually present at the trial to hear the proceedings is scarcely in a 
position to announce with righteous indignation that the result in any 


case was a miscarriage of justice. 


He examines the procedures estab- 


lished to assure the impartial jury which is essential to our system of 
justice and offers suggestions to convening authority, counsel and court 
members alike to insure that the body of men empaneled to hear any 
case will grant both the accused and the government a fair trial. 


geen THE JUDGE Advocate Gen- 

eral was called upon to comment on a letter 
to a Congressman from a Navy man, suggesting 
that military personnel be made available to sit 
on civilian juries. The author of the letter indi- 
cated that his suggestion was prompted by his 
conclusion that some recent highly publicized 
trials involving crimes against civil rights work- 
ers had resulted in acquittal of defendants who 
(in the opinion of the letter writer) should have 
been convicted. 

The conduct of trials in civilian jurisdictions 
is not one of the responsibilities of military 
commanders, and certain legal and policy rea- 
sons determine that military personnel will not 
act as civilian jury members. However, while 
such a suggestion indicates a healthy interest in 
the operation of our system of justice, it also 
demonstrates a need for some discussion of the 
reasons for and workings of the jury system, in- 
sofar as the suggestion reflects an attempt of 
an individual, far removed from the courtroom 
processes, to compare the verdict of the jury 
with his own opinion of the accused’s guilt or 
innocence. 

The writer of the letter to his Congressman 
is not so different from the rest of us, when we 
indulge, perhaps naturally enough, in the com- 
parison of trial or court-martial results with 
our own opinions as to the guilt or innocence of 
a particular accused. However, these opinions 
will probably be formed on the basis of what 
information has been publicly disseminated, 
learned from a friend who has some connection 
with the case, or picked up in casual conversa- 
tions at the club. 

*Captain Vertuno is presently attached to the Civil Law Division, 
Office of the Judge Advocate General. He is a graduate of St. 


Mary’s College (Minnesota) and Northwestern University Law 
School, and he is a member of the Illinois Bar. 





Indeed, few of us will have the overall picture 
of the evidence and the law as presented in court. 
How many who denounce the trial results have 
taken the trouble to attend the entire proceed- 
ings or to read the complete record of trial? If 
all accused persons were tried at the officers’ 
club or in the barracks, in absentia, it is likely 
that there would be precious few acquittals. 

The jury trial is an old and revered part of 
the Anglo-American legal system, supported in 
this country by both Federal and state Constitu- 
tions. Fundamental to this system is the con- 
fidence that in a contested case, a body of men 
hearing both sides of the question will be able 
to “try” the facts and ascertain the truth. In 
criminal cases, this procedure culminates in a 
jury verdict as to whether or not the guilt of 
the accused has been established by the evidence. 

Of course, essential to the successful opera- 
tion of the jury system is the empaneling of a 
body of men who will impartially try the facts 
of the case. Obviously, if the jury members are 
predisposed to find the accused either guilty or 
not guilty, the trial cannot be a “fair trial” at 
all, but only a sham, a meaningless ritual of 
“ovoing through the motions.” 

To ensure the impartiality of the jury mem- 
bers (and thereby to ensure a fair trial for the 
accused), various procedural devices have been 
developed. 

For instance, prospective jury members are 
subject to examination and challenge. A pre- 
conceived opinion of the accused’s guilt, such 
as that apparently held by our letter-writer 
would be a ground for challenge, as would a pre- 
conceived opinion of the accused’s innocence. 
Rules of evidence have been established to insure 
that only legally obtained evidence goes before 
the jury, that the jury receives only the best and 


FEBRUARY-MARCH-APRIL 1966 





most reliable evidence, and that extraneous and 


irrelevant matters are excluded. Frequently, 
hearings before the judge alone are held to de- 
termine whether or not some particular item of 
evidence may be placed before the jury. Insome 
cases, elaborate methods are employed to prevent 
jurors from having access to unreliable evidence 
which might destroy their impartiality. Some- 
times extra precautions are taken to protect 
them from unlawful influences and pressures. 

The duties of the judge complement those of 
the jury. Whereas the jury is charged with de- 
termination of the issues of fact, the judge must 
act as arbiter in matters of law. He implements 
the screening process for the evidence to be pre- 
sented to the jury. He instructs the jury on the 
law as it relates to the issues in the case. 

Although the armed forces are exempt from 
the constitutional requirement to provide an ac- 
cused with a jury trial, so deeply rooted in our 
culture is the concept, and such a confidence do 
we have in this system as a means to obtain jus- 
tice, that the court-martial system closely par- 
allels the civilian jury trial. This parallel is 
very close at the general court-martial level, 
with the law officer corresponding to the civilian 
judge and the court members corresponding to 
the civilian jury. The comparison is not quite so 
strong at the special court-martial level, for 
there the president of the court acts as both a 
judge and juror, and the remaining members 
may object to his rulings on matters of law. Of 
course, just as the impartiality of jurors is es- 
sential to the successful operation of the jury 
system in civilian jurisdictions, it is also essen- 
tial to the successful use of general and special 
courts-martial. Thus the duty to view the evi- 
dence impartially falls on all members appointed 
to general or special courts-martial. 

Consider, for example, the probable outcome 
of a general court-martial whose membership 
includes two provost marshals, the executive 
officer of the command responsible for the opera- 
tion of the brig where the accused is confined, 
and two officers engaged in Inspector General or 
disciplinary “watch dog” type work. Such a 
court was convened, and as you have probably 
assumed, convicted the accused brought before 
it. The conviction was reversed on appeal. The 
Court of Military Appeals concluded that despite 
the fact that any one of these officers may have 
been competent to act as an impartial court 
member, the circumstance of their all being as- 
signed on the same court, added to the fact that 
some of them had previous knowledge of or con- 





tact with the case, created the appearance of a 
court hand-picked by the convening authority to 
insure conviction. 

One additional function performed by military 
court members which is not performed by civil- 
ian juries is the determination of the sentence. 
Civilian juries in most cases have nothing to do 
with the sentencing of a convicted person. How- 
ever, this additional duty of the court-martial 
members is very significant because it requires 
that the members be impartial not only on the 
question of guilt or innocence, but on the issue 
of severity of the sentence, as well. The Uni- 
form Code of Military Justice has provided that 
the court hear matters in aggravation, mitiga- 
tion, and extenuation, all of which are to be con- 
sidered by it in determining the sentence. 
Again, if the court members have made up their 
minds before the trial begins as to a particular 
punishment which must be awarded regardless 
of the circumstances, there will be a frustration 
of both the law and the concept of fairness. 

For example, in a case in which the accused 
was tried for several worthless check offenses, 
the president of the court was the convening 
authority’s deputy chief of staff, and, in that 
position, was responsible for the formulation of 
the command policy regarding disposition of bad 
check offenses. He had issued a policy letter 
pertaining to treatment of bad check offenders, 
and on the day before the trial, this officer de- 
livered a lecture to the other officers of the com- 
mand, including five of the court members, point- 
ing out the command’s relatively poor record for 
worthless check offenses and setting forth the 
need for “positive action.” Although there was 
a dissenting opinion, the Court of Military 
Appeals held that court’s impartiality was de- 
stroyed and reversed the case.’ 

The primary provisions of the Code concern- 
ing the impartiality of the court members are 
Articles 37 and 41. Article 37 prohibits out- 
side interference with the impartiality of the 
court. Convening authorities and commanding 
officers, for example, are forbidden to “cen- 
sure, reprimand or admonish” court members 
for their part in any court-martial proceeding. 
By this Article all persons subject to the Code 
are prohibited from unlawful attempts to in- 
fluence courts-martial. 

It should be noted, however, that not all “in- 
doctrination” of court members is considered 
illegal. For example, the Court of Military Ap- 
peals by a split decision held that there was no 
unlawful coercion of the court members when a 





1. United States v. Hedges, 11 USCMA 642, 29 CMR 458 (1960). 
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commanding general and his staff legal officer 
lectured newly appointed court members on 
their duties as court members.* This case was 
decided in favor of the government on the basis 
that, as a whole, the advice to the members 
stressed “the serious nature of their obligation 
and the necessity for absolute impartiality and 
fairness.” 

The other Article of the Code which most di- 
rectly concerns the impartiality of the court 
members is Article 41. This Article, supple- 
mented by paragraph 62 of the Manual for 
Courts-Martial, deals with challenges. Whereas 
Article 37 is directed mainly at the responsibili- 
ties of commanding officers and convening au- 
thorities with respect to the impartiality of 
court-martial personnel, Article 41 concerns the 
responsibilities of the court personnel, that is, 
trial and defense counsel and the members them- 
selves. The Manual enumerates the grounds 
for challenge, some of which automatically dis- 
qualify a member if established, and others 
which may disqualify a member. The latter 
challenges are passed on by the court itself, 
except, of course, that the challenged member 
may not vote. Most of these grounds are ade- 
quately explained in the Manual. However, 
there has been considerable development in case 
law relating to the “accuser” concept, and, quite 
naturally, the general provision of paragraph 
62f (13), which provides for a challenge in the 
case of “any other facts indicating that he should 
not sit as a member or law officer in the interest 
of having the trial and subsequent proceedings 
free from substantial doubt as to legality, fair- 
ness, and impartiality.” 

The trial counsel and every accused each have 
one peremptory challenge in any trial ; that chal- 
lenge may be used against any member of the 
court, and no reason for it need be given. Chal- 
lenges for cause, however, are really the heart of 
the challenge provisions. Either counsel may 
make any number of challenges for cause and 
these challenges may be made at any time 
throughout the trial. 

In order to implement the challenge provi- 
sions of the Code, counsel are allowed to question 
members to determine their status relative to 
possible grounds for challenge. This is called 
voir dire questioning. The fact that a member 
is questioned does not mean that he is being chal- 
lenged, or that his integrity is being impugned. 
But it is from this kind of questioning that coun- 
sel are able to obtain information on which to 
make an enlightened decision as to whether or 
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not to challenge some particular member. More- 
over, such questioning serves to preserve in the 
record facts which the reviewing authorities 
need if they are to make any determination as to 
the impartiality of the court. However, there is 
a reluctance, especially among non-lawyers, to 
engage court members in voir dire questioning. 
We have considered that it is fundamental to a 
fair trial that the court members come to the 
trial with an open mind. It can similarly be said 
that to ensure the vitally necessary impartiality 
of court-members, voir dire questions should be 
encouraged. 

Too frequently, counsel do not prepare ade- 
quate voir dire, being content to ask no ques- 
tions or to ask one or two questions of the court 
en banc, that is, the court as a whole. Only a 
small portion of the possible ground is covered by 
determining that the court members have 
formed no opinion as to the guilt of the accused 
as to the particular offenses charged. Other 
possible areas which are relevant include: 
Friendliness or hostility towards the accused; * 
a belief that referral to trial is evidence of 
guilt; °a belief that a certain type of crime auto- 
matically requires a certain sentence; ° a belief 
that certain command policies require a certain 
sentence;* prior connection with the case or a 
companion case; * and communication with the 
witnesses.” 

It is probably better to ask questions of in- 
dividual court members rather than the court as 
a whole, because a member is more likely to give 
serious consideration to the question which is 
addressed specifically to him. Moreover, if ad- 
dressed individually, he would probably be less 
likely to give the “pat” answer than when ques- 
tions are addressed to the group. In the latter 
case there might be a reluctance to give an an- 
swer which would single him out. Each counsel 
should, before trial, acquaint himself with the 
court membership and, considering the nature 
of the offenses charged and the identity of the 
accused, give careful consideration to prepara- 
tion of voir dire questions and possible chal- 
lenges for cause. 

The members of a court-martial themselves 
are required to state whether they know of any 
grounds for challenge against themselves. 
Sometimes this part of the trial resembles “read- 
ing a script”, with the question hardly getting 
4. MCM 1951, par. 62f(13). 

5. United States v. Deain, 5 USCMA 44, 17 CMR 44 (1954). 
6. ACM 14745, Swanson, 25 CMR 832 (1958), rev'd on other grounds, 


9 USCMA 711, 26 CMR 491 (1958). 
7. Ibid. 


8. CM 388308, Strawbridge, 21 CMR 482 (1956). 
9. United States v. Strahan, 14 USCMA 41, 33 CMR 253 (1963). 
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a chance to register with the court members and 
the members barely having any chance to an- 


swer. This is an area to which the members 
themselves are required to give serious con- 
sideration. Moreover, it should be remembered 
that the law officer, counsel or members them- 
selves can raise the issue of challenge for cause 
should it appear at any time throughout the 
trial. 

Additionally, the trial counsel is supposed to 
state whether the record discloses any ground 
for challenge and whether any member will be 
a witness for either side. Here again it is im- 
portant that this portion of the trial be more 
than just the reading of a script. The trial 
counsel has a duty to investigate and determine 
whether the record shows prior involvement 
of any member in the case. In this connection 
it should be remembered that the preparation 
or certification by any court member of the ac- 
cused’s records which will be introduced into 
evidence is enough to classify him as a witness 
and thus make him subject to challenge. Even 
a court-member’s certification that a document 
is an authentic copy of the accused’s records is 
enough to classify him as a witness and make 
him ineligible..° More careful attention to this 
kind of detail will eliminate embarrassing in- 
cidents for both members and counsel, and, much 
more important, promote the end of providing a 
fair trial for the accused. 

Returning once again to our letter-writer and 
to self-appointed critics of court-martial results, 
let us remember that in our system of justice a 
fair trial by impartial triers of fact is required. 
That requirement cannot be fulfilled by making 
up juries or courts-martial with members pre- 
disposed to convict or impose harsh sentences no 
matter how satisfying such an outcome might be 
to some observer outside the trial. 

We have taken a brief look at the special cir- 
cumstances in which the triers of fact view the 
evidence. The fact-finders themselves are 
screened for prejudice and partiality, the evi- 
dence is screened by the judge or law officer be- 
fore it comes before the fact-finders, and finally, 
they have the benefit of the judge’s/law officer’s 
instruction on the law. None of these screening 
processes are available when we are “trying” the 
case by proxy in the officers’ club or barracks. 
The accused is not present to present his side of 
the case. Small wonder, then, that trials by con- 
versation in the club can return findings of 
guilty more readily than trials in the courtroom. 
And after all, the members on any court are not 
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so different from those of us who criticize their 
findings. But they happen to be in the position 
to be best able to judge the facts and circum- 
stances in any particular case. 

It is certainly possible, of course, to try cases 
with court members who are not impartial and, 
for that reason, it is possible for courts to return 
findings which frustrate implementation of the 
law. However, our laws prohibiting such par- 
tiality are available to both prosecution and the 
defense; and the cure for this evil is not the ap- 
pointing of members with opposite prejudices, 
but a more vigorous application by the conven- 
ing authority, both counsel, and the members 
themselves of the rules requiring impartiality 
of court members. 





RULES OF THE ROAD 
(Continued from page 104) 


tion, the first truly International Rules went 
into effect in 1897. 

The final phase in the development of the 
Rules is, of course, well known. From 1897 
until January 1, 1954, they remained un- 
changed, except for minor terminology changes 
and the adoption of the danger signal at the 
Safety of Life at Sea Convention convened in 
London in 1948. Following those changes were 
the ones primarily concerning radar adopted 
at the 1960 Convention which became effective 
on September 1, 1965. 

Having observed the development of the 
Rules during the past 2500 years, it would ap- 
pear that if one particular group were to be 
singled out for havii.. been most responsible 
for our present Rules to prevent collisions, it 
would be those harassed admiralty experts who 
comprised the Select Committee in London dur- 
ing the period from 1852 to 1862. These were 
the men who drafted not only the rules which 
form the structure of the present rules, but, 
who set forth the “General Prudential” and 
“precaution” rules with such clarity that they 
have remained unchanged. This is indeed a 
tribute to the thoroughness of their endeavor. 
No little credit can be attributed to the fact that 
the draftsmen were all experienced mariners. 
A quote, by the eminent jurist Judge Coxe, in the 
Columbia Law Review, perhaps, most aptly ex- 
plains their accomplishment: 


Compared with the law governing other relations sea 
law is one of the exact sciences ... It has been un- 
touched by the bungling hand of the legislative 
tinker. 





OFFICIAL DUTY CERTIFICATES 

(Continued from page 98) 
some, this consideration is outweighed by their grave 
concern that the receiving state have jurisdiction in 
all cases in which the victim is a national of the re- 
ceiving state. The point was not emphasized in this 
context in the NATO negotiations, but was repeatedly 
made in relation to other issues. It was most vigor- 
ously pressed in the debates in the British 
Parliament. 


* * * * * 


The grant of immunity in the NATO Agreement 
for offenses committed in the performance of duty 
was apparently included at the insistence of the 
United States representative. He indicated that it 
would extend only to a limited range of cases. Sev- 
eral other representatives nevertheless sought further 
to limit the scope of the immunity, without success. 
Concern was also expressed that the language in 
which the immunity was recognized was too am- 
biguous, but apparently no one put forward a more 
aptly phrased provision. 


From the above discussion it is clear that the 
official duty concept rests on narrow grounds 
and is supposed to be applied sparingly. Be- 
cause of the failure to define exactly what was 
meant to be included in this grant of partial 
immunity the United States has had to work out 
arrangements in all host countries relative to 
this matter. In some countries, for example 
those which recognize portal to portal travel as 
official duty, it is much broader than in others 
which make a narrow definition of the term. 

An analysis of the situation currently exist- 
ing in each State is beyond the scope of this arti- 
cle. In fact, a definitive analysis is impossible 
because the situation is normally quite fluid and 
what is accepted by a receiving State today may 
become repugnant to it later as a result of an 
unfortunate case which creates public clamor. 
In every case, the commander should carefully 
investigate all facets of the case before he issues 
an official duty certificate. In most cases his 
action will be clearly indicated, but in difficult 
and borderline cases he must exercise the most 
mature judgment. He should not make a deci- 
sion without consulting the appropriate United 
States authorities in the host State. He must 
adhere to local guidelines if he is to avoid error. 
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MARINE COLLISION INVESTIGATIONS 
(Continued from page 114) 
m. Lights observed 
n. Ships’s heading at impact 
13. Conclude with General Question—Are there any 


facts not previously brought out which are rele- 
vant to collision. 


CIC WITNESSES 


- Follow Deck Witness outline as much as possible. 
. Describe equipment and limitations. 

. Describe operation of equipment and CIC as whole. 
. Records. 

. Observations and interpretation of radar data. 

. Information passed to bridge with names of com- 


municators, recommendations to bridge and action 
thereon. 
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ENGINE ROOM 


. Follow Deck Witness as much as possible. 
. Describe engine room equipment and operating con- 


dition including main propulsion unit and limita- 
tions thereof. 

. Describe engine room procedure. 

. Pitch of propeller. 

. Diameter of propeller. 

Slip. 

. RPM and knots. 

. Feel shock of collision? 
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The foregoing suggestions can be written in 
format of a check-off list to be followed by naval 
fact-finders investigating a collision. However, 
each collision will present special situations not 
covered by the outline. 

It is hoped that these suggestions will encour- 
age fact-finding officers to prepare themselves 
most carefully before beginning the interroga- 
tion of witnesses. Careful preparation should 
include a preliminary appraisal of the facts as 
known with tentative theories concerning the 
applicable rules and the course of the collision. 

If the fact-finders are thoroughly prepared 
time will be saved and interrogation will be more 
nearly to the point. The clear, concise and brief 
result will then furnish a record upon which 
sound, accurate judgments can be predicated for 
internal Navy administration and for disposi- 
tion of civil claims arising out of the collision. 


FEBRUARY-MARCH-APRIL 1966 











